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STATEMENT OF QUESTIONS PRESENTED 
| 


~ is 


1. Whether, when a narcotic offense is a to have 
been committed in the presence of a narcotic agent or officer - 
thus obviating the necessity for a police investigation to 
make a general inquiry into an unsolved crime due to ‘the focus 
of police attention on a particular suspect - the deliberate 
delay of six (6) months on the part of the narcotics officers 
in filing formal charges against that suspect and causing an 
arrest warrant to be issued violated appellant's right to due 
process of law, a speedy trial and the assistance of counsel 
as guaranteed by the Fifth and Sixth Amendments to the 
Constitution of the United States. | 

| 

2. Whether appellant has been denied due process of law, 
the right to a speedy trial and the assistance of conser as 
guaranteed by the Fifth and Sixth Amendments to the Constitution 
of the United States, where his arrest was made within the time 
prescribed in the Federal statute of limitations governing the 
institution of criminal proceedings, but @ prejudicial seven (7) months 


delay occurred between the time of filing the complaint and 


issuing the warrant and the actual ai apprehension of 


| 
the appellant, despite the fact that the narcotics officers knew, 
or should have known, where appellant resided and yet the officers 


- ii- 


could produce no log or record of attempts to serve the arrest 
warrant in accordance with its "forthwith" command in order to 
substantiate the government's claim of diligence in attempting 


to serve the warrant. 


3. Whether the culmination of the following factors in 
this case amounted to a denial of due process of law, the right 
to a speedy trial and assistance of counsel as guaranteed the 
appellant by the Fifth and Sixth Amendments of the Constitution 
of the United States: the sum total of the delays amounting 
to nearly fourteen (14) months delay between the date of the 
alleged commission of the offense and the actual indictment; 
failure of the police to make an immediate arrest; inability 
of the appellant to conduct a defense at the trial due to the 
lapse of time which had dimmed his memory respecting the date 


and time in question, thus prejudicing him and operating to 


the benefit of the government; failure of the government to produce 


a record or log of attempts to serve the arrest warrant "forthwith"; 
the conflicting testimony respecting the attempts to serve the 
warrant; the conflicting testimony respecting the identification 

of the appellant; and the fact that the government's sole 

witmesses at trial were two persons, the narcotic agent and 

the addict-informer, both having a direct interest in the 


outcome of the case. 
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The appellant's right to due procefs of law, a 
speedy trial, and assistance of cognsel as 
guaranteed by the Fifth and Sixth gmendments of 
the Constitution of the United States has been 
violated as this narcotic offense allegedly 
took place in the presence of a narcotic agent, 
thus obviating the necessity for a; police 
investigation to make a general ingjuiry into an 
unsolved crime due to the focus off police 
attention on him, yet the narcotics officers 
deliberately delayed for six (6) mbnths filing 
a formal complaint or charge against him and 
causing an arrest warrant to be ispued. 
| 
The appellant has been denied due Bee of law, 20 
the right to a speedy trial and the assistance of 
counsel as guaranteed by the Fifthgand Sixth 
Amendments to the Constitution of fhe United States 
for while he was arrested within the time prescribed 
in the Federal statute of limitatiéns governing the 
institution of criminal proceeding$, a prejudicial 
seven months delay occurred between the date the 
complaint and warrant issued and his accidential 
apprehension, despite the fact thar the narcotics 
officers knew, or should have known, where he resided, 
and the officers could produce no og or record of 
attempts to serve the warrant on hgm "forthwith" at 

| 
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that address in substantiation of the government's 


claim that diligent efforts were made to serve the 
warrant. 


Ifl.The culmination of all the factors in this case 
resulted in a denial of due process of law, a 
speedy trial and assistance of counsel as 
guaranteed by the Fifth and Sixth Amendments to 
the Constitution of the United States. 


Conclusion 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STA 


This is an appeal from a judgment of tle United States 
District Court for the District of Columbia, entered on September 
10, 1965, (J.A. Po the appellant of violations of 
Section 4705(a) and 4704(a) of Title 26, United States Code, 


| 
and of Section 174 of Title 21 United States Code, offenses 


involving a single sale of one glassine envelope of narcotics. 


i | 


17 "J.A." references are to the Joint Bo ae accompanying brief. 


1 
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The notice of appeal was filed on September 16, 1965, (J.A. 1) 


pursuant to Rule 37 of the Federal Rules of Criminal Procedure. 
This Honorable Court has jurisdiction under Title 28 United 
States Code Section 1291. 


Sas 
STATEMENT OF THE CASE — | 
| 
Appellant herein was indicted December 9, 1963, .A.13) 
some fourteen months after an alleged single transaction sale 
of one glassine envelope containing 140 milligrams of narcotics. 
The indictment was in three counts and charged that the sale 


occurred on September 29, 1962, within the District of Columbia, 


and was made to one Atria L. Harris (J.A.12(a)), an addict- 
2 


informer (Tr. Vol. I, June 28, 1965, pages 24 and 37) in the 
presence of Rufus Moore, a narcotic agent.(Tr. ibid., page 17) 

No arrest was made by the agent at the time of the alleged 
transaction. (Tr. ibid., page 54) However, about six (6) months 
thereafter, on March 15, 1963, a complaint was filed G.A. 14) 
and a warrant issued in the same name as that of the appellant 
but containing no identifying address. (J.A. 15) The arrest 
was not made until some seven (7) months after the filing of 

the complaint and issuance of the arrest warrant, and some thirteen 
(13) months after the date of the alleged offense. cre. Vol. I 
June 24, 1965, page 56) The indictment was not handed down until 
two months later, December 9, 1963. (J.A.13) | 


2/ "Tr." references are to the transcript. The eranactipt 
comprises five volumes as follows: Preliminary Hearing, 
November 26, 1963; lst Motion to Dismiss Indictment, Vol. 1, 
dated Feb. ia, 1964; 2nd Motion to Dismiss Indictment, Vol. I 
Thursday, June 24-25, 1965; Vol. II, June 25, 1965; and the 
trial, Vol. I, June: 28, 1965. 
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It appears that no attempt was made to serve the arrest 
warrant on the appellant at his residence, 1407 "A" Street, S.E. 
Washington, D.C. (Tr. Vol I, June 24, 1965, pages 22 and 24; 
Vol. 1, Feb. 14, 1964, page 15) He was apprehended by an 
officer of the narcotic squad as he was coming out of the 
Municipal Center on C Street, N.W., Washington, D.C. in-broad 
daylight during regular business hours on October 28, 1963. 
(Tr. Vol. 1, June 24, 1965, page 56; Vol. II, June 25, 1965, 
page 5) The government claimed that an earlier arrest was not 
made because the appellant could not be located. (Tr. Vol. 1, 
Feb. 14, 1964, page 11 and 13; Vol. I, June 24, 1965, page 57) 
But no log or record of attempts to serve the appellant with 
the arrest warrant was kept by the narcotics squad. (Tr. Vol. 


1, June 24, 1965, pages 57 and 58.) 


Originally, appellant was represented in this case by 
John A. Shorter, Esq. (J.A.2(a)) who filed a Motion to Dismiss 
the Indictment predicated on prejudicial delays in the initiation 


of the presecution. (Tr. Vol. I, Feb. 14, 1964, page 2) ‘he 


grounds for dismissal setforth in that motion were that the 


seven (7) months delay between the date the complaint was filed 
and the date the defendant was apprehended coming out of the 
Municipal Center was prejudicial to the defendant and a denial 


to him of his right to a speedy trial under the Sixth Amendment 


-5- : 
of the Constitution of the United States as implemented by 
Rule 48(b) of the Federal Rules of Criminal Procedure. (J.A. 
10(b)2) No due process argument was presented at that time. 
Following a hearing on the motion it was denied by the Court. 
(Ir. Vol 1, Feb. 14, 1965, page 17; J.A.9) The Court made 
no findings of fact but indicated that because the arrest was 
made within the period of time covered by the statute of 
limitations no speedy trial violation occuzred (tr. Vol. 1, 

’ Feb. 14, 1964, page 3) and in fact ruled that "delay in making 

an arrest after the complaint is filed is no ground for dismissing 
the indictment"; (Tr. ibid., page 4) indicating further that 
the statute of limitations in criminal acee S would be a 
nullity if the speedy trial concept attach pee an arrest 


was made. (Tr. Vol. 1, Feb. 14, 1964, pages 7 and 8) 


Later in the proceedings of the case Attorney Shorter withdrew 


: as counsel and Mary M. Burnett entered her “appearance for the 
appellant. (J.A. 2(b)) Whereupon a second Motion to Dismiss the 
indictment accompanied by points and aufhorities was filed. 
(J.A.7(a)-7(d) and 8(a)-8(e)) The grounds of this motion were 
‘the denial of both Fifth and Sixth Amendment Pe the 
appellant, claiming lack of due process and speedy trial and 
lack of diligence on the government's part in not causing the 
arrest warrant to be served "forthwith" and indicating the serene 


a G-= 
counsel was having in preparing for trial in that due to 
the passage of time the defendant could not recall anything 
about the date and time in question. (J.A.7(a)-7(d); Tr. Vol. 
I, June 24, 1965, page 9) As the grounds for the motion differed 
a second hearing was held at which time the defendant and 
other witnesses testified that he resided at 1407 A Street, 
S.E., Washington, D.C. during the time in question. (fr. Vol. I 
June 24, 1965) Again the court denied the motion to dismiss 
the indictment and no findings were made. (Tr. Vol. II, June 


25, 1965, page 13) 


Subsequently, the appellant went to trial with only his 
“not guilty” plea as a defense, and was convicted of the 
offenses charged, (Tr. Vol. I, June 28, 1965, page 97-98) 
on the sole testimony of two government witnesses, the narcotic 
agent and the addict informer. (Tr. Vol. I, June 28, 1965, pages 
12-43 and 43-56) 


Judgment was entered against the defendant by the trial court on 


10, 1965 (J.A.3) and a Motion for Acquittal or in the Alternative 
for a New Trial was denied by the Court on August 16, 1965. (J.A.4) 


The appeal herein was noted on September 16, 1965. (J.A.1) 
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STATUTES AND RULES INVOLVED 


Title 18 United States Code Section 3282 (68 Stat. 1s and 
75 Stat. 648): 


"Except as otherwise expressly provided} by law, “ person 
shall be prosecuted, tried, or punished for any offense, not 


capital, unless the indictment is found or the information is 


instituted within five years next after a offense shall 


have: been committed." 


Title 26 United States Code Section OS ER ER. 570): 
"The Commissioner, Deputy Coumissioner, Assistant to the 
Commissioner, and agents, of the Bureau of oe of the 
Department of the Treasury, and officers of: the Easton (as 
defined in section 401(1) of the Tariff Act of 1930, as amended: 
19 U.S.C., sec. 1401(1), may - , 
(1) carry firearms, execute and serve search warrants and 
arrest warrants, and serve subpenas and oe issued 
under the authority of the United States, and | 
(2) make arrests without warrant for violations of any law 
of the United States relating to narcotic drugs (as defined 
in section 4731) or marihuana (as definéd in section 4761) 
where the violation is committed in the presence of the person 
making the arrest or where such person a3 reasonable grounds 
to believe that the person to be arresteéd has committed or is 


committing such violation." 


Federal Rules of Criminal Procedure Rule 4 (in pertinent part): 

"(a) Issuance. If it appears from the complaint that there 
is probable cause to believe that an offense has been committed 
and that the defendant has committed it, a warrant for the 
arrest of the defendant shall issue to any officer authorized by 
law to execute it. Upon the request of the attorney for the 
government 2 summons instead of a warrant shall issue. More than 
one warrant or summons may issue on the same complaint. If a 
defendant fails to appear in response to the summons, a warrant 
shall issue. 

(b) Form. 

(1)Warrant. The warrant shall be Signed by the commissioner 
and shall contain the name of the defendant or, if his name is 
unknown, any name or description by which he can be identified 
with reasonable certainty. It shall describe the offense charged 
in the complaint. It shall command that the defendant be 


arrested and brought before the nearest available commissioner. 


(c) Execution or Service: and Return. 
—————— 
(1) By whom. The warrant shall be executed by a marshal or 


by some other officer authorized by law. ... 

(4) Return. The officer executing a warrant shall make return 
thereof to the commissioner or other officer before whom the 
defendant is brought purusant to Rule 5. At the request of the 


attorney for the government any unexecuted warrant shall be 


-9- 
returned to the commissioner by whom it was issued and shall be 


cancelled by him. ...At the request of attorney for the 
government made at any time while the complaint is pending, a 


warrant returned unexecuted and not cancelled...may be delivered 
by the commissioner to the marshal or other authorized person 


for execution or service." 
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STATEMENT OF POINTS 

1. The appellant's right to due process of law, a speedy 
trial, and assistance of counsel as guaranteed by the Fifth 
and Sixth Amendments of the Constitution of the United States 
has been violated as the narcotic offense allegedly took place 
in the presence of a narcotic agent - thus obviating the 
necessity for a police investigation to make a general inquiry 
into an unsolved crime due to the focus of police attention on 
him - yet the narcotics officers deliberately delayed for six 
(6) months filing a formal complaint or charge against him and 


causing an arrest warrant to be issued. 


2. The appellant has been denied due process of law, the 
right to a speedy trial and the assistance of counsel as 
guaranteed by the Fifth and Sixth Amendments to the Constitution 
of the United States for while he was arrested within the time 
prescribed in the Federal statute of limitations governing the 
institution of criminal proceeding; ,a prejudicial delay of 7 months 
occurred between the date the complaint and warrant issued and 
his accidential apprehension, despite the fact that the narcotics 


officers knew, or should have known where he resided, and the 


officers could produce no log or record of attempts to serve the 
warrant on him “forthwith” in substantiation of the government's 
claim that diligent efforts had been made to serve the warrant. 


, 


‘ | 
3. The appellant has been denied his righ§ to due process 


~ 5a. = 


of law, a speedy trial, and assistance of sounsel as guaranteed 
by the Fifth and Sixth Amendments to the Constitution of the 
United States in view of the culmination of the following factors 
in this case: ¢ i 

(1) the sum total of the delays encountered amount ing 
to nearly fourteen (14) months delay between the date of the 
alleged commission of the offense and actual indictment; 

(2) failure of the police to make an immediate arrest; 

(3) inability of appellant's counsel to prepare and 
conduct a defense to the charges placed against him due to the 
lapse of time which caused appellant's memory to be dimmed as to 
the event and circumstances concerning the date and time in 


question with the result that he was prejudiced and the government 
$ | 


é 
(4) failure of the government to produce a record or log 


benefited from the delay; 


of attempts to "forthwith" serve the appellant; with the arrest 


warrant; 


(5) the conflicting testimony of the nprcotics agent 


respecting attempts to serve the warrant; 


(6) the conflicting testimony of the narcotics agent 


respecting the identification of the appellantg and 


my) = 


7) the fact that the rmment's sole witnesses at trial 
4 gove: 


were two persons, the narcotic agent and the addict-informer, 


both having a direct interest in the outcome of the case. 


= ih = 
SUMMARY OF ARGUMENT 

It 1s the position of the appellant that, the trial court 
should have granted the Motion to Dismiss t Indictment 
because the delays encountered between the time of the 
indictment, the arrest, the complaint and igsuance of warrant, 
and the alleged commission of the offense ha prejudiced his 
ability, through counsel, to properly defend himself at trial, 
and that accordingly he has been denied ete and Sixth 


; | 
Amendment Constitutional guarantees. § 


Further, these delays in and of ae resulted in a 


denial to him of due process of law as guaranteed him by the 

Fifth Amendment, and his right to a speedy trial as impliedly 
: 

guaranteed in that amendment and expressly SCENES: in the 


Sixth Amendment. } | 


| 

Appellant contends the government was without just reason 
for the delays and that in any event the statute of Limitations 
has no applicability in a criminal proceeding where from the 
very moment the alleged crime has been co itted the government 
has all the information necessary to make dut a complete case; 
that while, in a factual pattern such as the instant one delays 
in bringing the defendant to a speedy triaj can reach due process 
proportions, in any event the speedy trial, concept attached the 


instant a formal charge or complaint was fled. From that 
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moment on it was incumbent upon the narcotics officers and 
agents to see that the appellant here charged was expeditiously 


brought to trial. 


As for the arrest warrant itself, it must carry on its 
face the exact name and all know information respecting the 
location of the defendant, when such information is known or 
can easily be ascertained by the police at the time the warrant 
issued. That once issued, the warrant must be served in 
accordance with its "forthwith" command and a proper record or 
log must be kept of each official attempt to serve it. That 
if the warrant is not served within a reasonable time it loses 
its efficacy and becomes stale; hence, it must be reissued 
periodically with any new information substituted on its face 
until such time as it is cancelled or the person named in the 


warrant apprehended. 


Finally, appellant argues that if no one factor in this case 
standing alone can be said to violate his right to due process 


of law, speedy trial and assistance of counsel as envisioned by 


the Fifth and Sixth Amendments, that all factors here present in 


toto amount to a denial to him of due process. Specifically, 
in culmination these factors are the prejudicial delay 
encountered, failure of police to make an immediate arrest, 


inability of counsel to adequately prepare his defense due to 


- 15 - ? : 
lapse of time and loss of memory on his part concerning the 
date and time in question, the conflict in ‘the testimony 


presented, and the fact that the government's two witnesses 


who testified at the trial both had a direct personal interest 


in the outcome of the case, 


826 
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The appellant's right to due process of law, a speedy trial, 


and assistance of counsel as guaranteed by the Fifth and 
Sixth Amendments of the Constitution of the United States has 


been violated as this narcotic offense allegedly took place in 
the presence of a narcotic agent, thus obviating the necessity 
for a police investigation to make a general inguiry into an 


unsolved crime due to the focus of police attention on him, yet 
the narcotics officers deliberately delayed for six (6) months 


filing a formal complaint or charge against him and causing and 
arrest warrant to be issued. 

Fifth and Sixth Amendment rights guaranteed appellant by 
the Constitution of the United States have here been violated. 
The government's purposeful delay of six (6) months in not making 
an immediate arrest or issuing a complaint and warrant for the 
arrest of the appellant for the narcotic violation alleged to 
have been committed in the presence of the narcotic officer 
completely ignores the due process of law concept embodied in 
the Fifth Amendment in that fundamental principles of liberty, 


justice and fair play have been utterly disregarded. Galvin v. 


Dress, 347 U.S. 522 (1954); Burns v. Lovell, 91 U.S.App.D.C. 208 


(1952), 202 F.2d 335, aff'd 346 U.S. 137, rehearing denied 346 


U.S. 844; U.S. ex rel Foley v. Ragen, 52 F.Supp. 265 (D.C.I11. 
1943). 

Moreover, this delay placed a stumbling block in the avenue 
leading to the appellant's arriving at an intelligent and full 
understanding of the charges ultimately placed against him. 
Bergen v. U.S., 145 F.2d 181 (8th Cir. 1944). In effect the 


delay encountered stymied assistance of counsel envisioned by the 


= 37, - : 
Sixth Amendment. Appellant was entitled to ae guiding hand of 
counsel as soon as he came under the government's scrutiny so 
as to insure him against accumulating prejudice and the hampering 
of his defense. Wilfong v. Johnson, 156 F.2d 507 (9th Cir. 1946) 
From the instant the offense was allegedly committed the eyes 
of the government became focused on the appellant and the 
government's case was'complete. Escobedo v. Hlinois, 378 U.S. 
478 (1964) At that moment all control of evidentiary means 
‘rested with the government and each day that passed improved a 
position already at its best. Nickens v. U.S., 116 U.S. = hee: D.C. 


338, dissent 344 (1963); 323 F.2d 808, dissent 814. 


The doctrine of fair play inherent in the Fifth Amendment 
does not permit the government to delay the arrest of one known 


to have violated the law; nor can the government lie in wait 


before pouncing, hoping the offender will commit a bigger and 


better crime. U.S. v. Dillon, 183 F.Supp. 541 (S.D.N.¥. 1960) 
| 


The function of the police in our society js to eeet those 
committing crime and see that they are breught to trial for 
their offenses. Although the lawbreaker has to tight per se se 
to be arrested, society does have a right to protected 
against one known to have committed a crime. {n issue here then 
is not the right of the accused to be arrested*but the duty of the 


police to make the arrest. And corollary ‘to this concept runs 


aS 


unto the accused the Sixth Amendment right to be placed on 


immedia ce notice of the government's awareness that the crime 


has been committed, thus affording him the opportunity to begin, 
with counsel, the preparation of his defense. Escobedo v. U.S., 
supra; Jones v. U.S., 119 U.S.App.D.C. 284, 292 (1964); 342 


F.2d 863. Innocence is still the presumption, and it cloaks 


the accused until wiped away by proof of guilt at the trial. 


It goes without saying that the deliberate forestalling 
of issuance of complaint and arrest warrant prevented an 
immediate trial of the appellant. Purposeful delay on the 
part of the narcotic squad in issuance of the complaint and 
warrant violate the speedy trial right guaranteed to appellant 
as obviously no trial could be held until the police initiated 
these procedures as they necessarily must precede bringing him 
to trial. Deliberate delay in instituting these procedures 
are as repugnant to the speedy trial concept as is an unwarranted 
delay on the part of the government after charges have been 


filed and the proceedings instituted. U.S. v. Dillon, supra. 


Further, the appellant contends that the practice of the 
narcotic squad in not making immediate arrests where violations 
of the narcotic laws are alleged to have taken place in the 
presence of a narcotic officer or agent, violates the intent 


and purpose of Title 26 United States Code Section 7607(2), 
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as well as the common law authority given police officers 


to make arrests without a warrant where the felony is 
committed in the officer's presence or he has reasonable 

| i/ 
grounds to believe that such is being or has been committed. 


That where this factor combines with the delay factor it 
| 


operates against due process of law and a speedy | trial of the 


accused and in so doing violates the Fifth and Sixth Amendment 


guarantees, 


1/ Title 26 United Statee Code Section 7607(2) states in 

pertinent part as follows: "the Commissioner, Deputy Commissioner, 
Assistant to the Commissioner, and agents, of the Bureau of 
Narcotics of the Department of the Treasury...may...(2) make 
arrests without warrant for violations of any law of the United 
States relating to narcotic drugs...where the violation is 
committed in the presence of the person making the: arrest or 

where such person has reasonable grounds to believe that the 
person to be arrested has committed or is oa such 
violation." 


In discussing the need for the enactment of this provision 
the following appears in House Report No. 2388, June 19, 1956, 
accompanying H.R. 11619, as quoted in U.S. Code Songressional 
and Administrative News, 1956, Vol. 2, p. “p. 3283: 


“The delay involved in obtaining a warrant’ permits 
the destruction or removal of the narcotic evidence and 
allows the narcotic traffickers to escape prosecution for 
their crime. These and other restrictions on enforcement 
officers leave the public unprotected and give narcotic 
violators...an advantage over law-enforcement officers in 
their efforts to combat the illicit narcotic traffic. 

Accordingly, your committee urges that the corrective 
measures provided in H.R. 11619 be enacted immediately to 
permit enforcement officers to operate more effectively. 
To this end H.R. 11619 would provide for...(2) authority 
for Federal agents to...make arrests without warrants for 
narcotic violations under certain circumstances... ." 


- 20 - 
TI. 


The 2 liant has been denied due process of law, the right 

to a speedy trial and the assistance of counsel as ranteed b 
the Fifth and Sixth Amendments to the Constitution of the United 
States for while he was arrested within the time prescribed in 
the Federal statute of limitations governing the institution of 
criminal proceedings, a prejudicial seven (7) months delay occurred 
between the date the c laint and warrant issued and his 
accidential apprehension, despite the fact that the narcotics 
officers knew, or should have known, where he resided, and the 
officers could produce no log or record of att ts to serve the 
warrant on him "forthwith" at that address in substantiation of 


the government's claim that diligent efforts were made to serve 


the warrant. 


1. The statute of limitations - an erroneous 


gauge in measuring the speedy trial concept. 


Title 18 United States Code Section 3282 prohibits the 
government from prosecuting for crimes, other than those of a 


capital nature, unless an indictment is instituted within five 


2/ 
years after commission of the offense. This statute of limitations 


is most definitely not the appropriate gauge for determining 
whether there has been a denial of a speedy trial to the 


appellant. 


At common law there was no such thing as a statute of 
limitations governing the time within which a criminal action 
might be prosecuted. U.S. v. Fraidin, 63 F.Supp. 271, 279 (D.C. 
Md. 1945) Consequently, statutes of limitations were founded 
upon the “liberal theory that prosecutions should n>t be allowed 
2/ Title 18 United Staes Code Section 3282 reads as follows: 

"Except as otherwise expressly provided by law, no person 

shall be prosecuted, tried, or punished for any offense, 

not capital, unless the indictment is found or the information 


is instituted within five years next after such offense shall 
have been committed." 


| 
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to ferment endlessly in the files of the government to explode 

only after witnesses and proofs necessary to fhe protection of 

the accused have by sheer lapse of time passed beyond availability". 
U.S. v. Eliopoulos, 45 F.Supp. 777, 781 (D.C.N.J. 1942) See also 
U.S. v. Bonanno, 177 F.Supp. 106 (S.D.N.Y. 1959) rev'd on other 
grounds. Actually, enactment of the aforementioned statute of 
limitations was completely consistent with, and bears out, the 


guarantees of the Fifth and Sixth Amendments. 


As the statute begins to run from the date of the commission 
of the alleged offense, it permits the government to prosecute the 
offender where the crime and the offender are discovered within 
the statutory period. In effect, the statute becomes a shield 
to the offender as it bars his prosecution on aged and untrust- 
worthy evidence and serves to cut off prosecution for the crime 
within a reasonable time after completion when no further danger 
to society is contemplated from the criminal activity. U.S. v. 
Bonanno, supra. 3 | 


Being a shield, the statute cannot be used as a sword. And 
to reason that the government may purposefully delay arresting the 
offender for the statutory period would be putting the statute to 
exactly that use. Particularly would this be true wliere, as Beco 


the crime has been allegedly committed in the presence of the 


narcotic agent. To say that the government kas five years 
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within which to make out a better case against the appellant 
would be to condone conduct clearly prejudicial to the appellant 
and beneficial to the government and such condonation would be 


violative of Fifth and Sixth Amendment guarantees. 


Accordingly while the cases of Nickens v. U.S., supra, 
and Harlow v. U.S., 301 F.2d 361 (Sth Cir. 1962) say that it is 
"well-established" that the Sixth Amendment right to speedy trial 
does not arise until after a prosecution is instituted and that 
any delay occurring between commission of the offense and 
commencement of prosecution is controlled exclusively by the 
applicable statute of limitations, appellant respectfully submits 
that in accord with what has just been said concerning the purpose 
of the statute of limitations that his legal conclusion is 
completely unsound. Furthermore, appellant refutes the claim 


that it is a "well-established" proposition of law. 


The cases of Foley v. U.S., 290 F.2d 562(8th Cir. 1961), 


Hoopengarner v. U.S., 270 F.2d 465 (6th Cir. 1959); Parker v. U.S,. 


252 F.2d 681 (6th Cir 1958) and D'Aquino v. U.S., 192 F.2d 338 
(9th Cir. 1951) relied on in support of this 411-conceived and 
misleading legal conclusion make no reference to the statute of 
limitations. What they do say is that the speedy trial guarantee 
attaches once a “formal complaint" or "charge" has been instituted 


against an accused. 
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The Harlow case, supra, cites ms Hoopengarner, supra; 
Hoopengarner cites only D'Aquino, supra, and p'Aquino, supra, 
cites nothing! Nickens, supra, cites these same authorities 
plus several others which with the exception of U.S. v3 Hoffa., 
205 F.Supp. 710, 720-721 (S.D.Fla. 1962) make no mention of 
the statute of limitations. It is most unfortunate that the 
Nickens case, supra, compounds the fallacy of Harlow, ‘supra. 

In the dissent in Harlow, supra, page 375 Judge Rives indicates 
that he does not believe that it is "well-es Lished” Law that 
the right to a speedy trial guaranteed by the Sixth Amendment 
does not arise until after a prosecution is inetituted. 
Particularly as he so aptly points out this wduta not seem to be 
the case in the absence of a controlling decision of the Supreme 


Court. 


Therefore, appellant submits that the rule enunciated in 


Nickens, supra, and Harlow, supra, is not well-established and 
that the trial court was in error in ruling that so long as the 
arrest was made within the statutory period of time it could not 
violate the speedy trial guarantee of the Sixth Amendment. 


(Tr. Vol. 1, Feb. 14, 1964, pages 3 and 4) 
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2. Delay in arresting was prejudicial to appellant. 
Due process of law of the Fifth Amendment encompasses other 
specific constitutional guarantees such as, for example, the 
Sixth Amendment guarantee of speedy trial and right to counsel. 
See Casias v. U.S., 315 F.2d 614 (10th Cir. 1963); Lane v. 
Warden, Maryland Penitentiary, 320 F.2d 179, 186 (4th Cir. 1963); 
and Baker v. Hudspeth, 129 F.2d 779 (10th Cir. 1942) 


The following cases indicate that where there has been 
unnecessary delay, as shown by the facts in the particular case, 
on the part of the government in arresting the defendant or in 
otherwise bringing him to trial, the delay encountered reaches 
denial of due process proportions which in reality overlap with 
the speedy trial guarantee of the Sixth Amendment. These cases 
are: Ross v. U.S., U.S.App.D.C.___, __F.2d__(No. 17,877 decided 
June 30, 1965); U.S. v. Bradford, 231 F.Supp. 187 (S.D.N.Y. 1964) ; 
U.S. v. Simmons, 338 F.2d 804 (2nd Cir. 1964); Wilson v. U.S, 
325 F.2d 224 (C.A.D.C. 1963); State v. Wong, 380 P.2d 439 (Haw. 1964); 
Keller v. Tinsley, 335 F.2d 144 (1964); dissent in Tee Ann Wilson 
v.- U.S., ___U.S.App.D.C.___,__~F.2d__ (No. 17,895 decided Feb. 
13, 1964); Nickens v. U.S., 323 F.2d 808,812 (C.A.D.C. 1963); 


Taylor v. U.S., 238) F.2d 259 (1956); Petition of Provoo, 17 F.R.D. 


183, aff'd 350 U.S. 857 (1955). 
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There is no question but that in this case the Sixth 
Amendment guarantees began to run on March 15, 1963, wen the 
complaint and warrant issued. (J.A. 14 and 15) But appellant 
contends that when the six (6) months delay in. Sate the 
complaint and warrant was increased by an additional delay of 
seven (7) months until arrest and two additional months 
until indictment, the total delay of about fourteen qs) 
months in and of itself operated to the prejudice of the 
appellant. Any delay which is purposeful and without just cause 
is unreasonable delay in prosecuting or attempting to prosecute 
one suspected of having committed a crime and in its unreasonable- 
ness becomes prejudicjal. Hanrahan et al v. U.S. ,__U.S.App.D.C. 
__,__F.2d__(Nos. 18,038, 18040, and 18,041 decided June 24, 
1965); Taylor v. U.S., supra; Petition of Provoo, supra. 
But here the prejudice due solely to the delay was augmented 
by the additional factor that the appellant found it impossible 
to call to memory his whereavouts on the evening in question or 
the people he might have been with or what he might héve been. 
doing at that time (J.A. 7(a)-7(d); Tr. Vol. I, June 24, 1965, page 
9) And this is understandable as he had no real reason | to retain 
that specific date or such other information in his memory. 
Ross v. U.S., ___U.S.App-D.C.__,__F.2d__(No. 17,877 decided 


June 30, 1965) To the contrary it would have been rather 


surptising if, after the lapse of time here encountered, 
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the appellant could have recalled with specificity the details 


of his activities of the date and time in question. 


, 
The culmination of all the factors present in this case result 


in_a denial to the appellant of due process of law, speedy trial 
and assistance of counsel as ranteed by the Fifth! and Sixth 
Amendments to the Constitution of the United States. 
anne ene oen i 


1. The prejudicial effect of the sum total of the 
delays encountered amounting to nearly fourteen (14) 
months delay between date of alleged offense! and actual 
indictment. 
| 
There are three categories of delay in this case, First, 


the six (6) months lapse of time between thd alleged commission of 


the offense and the issuance of the complaiift and warrant. As 


heretofore stated in Argument I appellant ed tends this period 
is not governed by the statute of limitations but that his right 
to due process of law and speedy trial attadhedl at the time the 


alleged offense was committed in the view of the narcotic officer. 


Next the seven (7) months delay between fime of issuance of 
complaint and warrant and the actual apprehension of the appellant. 
As setforth herein in Argument II, clearly once the complaint and 
warrant issued the right to speedy trial att:iched and in view of 
the fact that this delay when added to the six months initial delay 
caused a delay of time which in and of itself was prejudicial. 

Such prejudice was enlarged by the inability of the appellant to 
recall his whereabouts at the date and time in question caused 
not only a‘enial of his right to speedy trial but violated his 


entitlement to due process of law. \ 


Sa 

An additional two months delay was encountered between 
arrest and actual indictment. (J.A.13) Why this delay occurred 
was never brought to light and its only significance is that 
it increased by two months the over all delay of the judicial 


process. 


2. Failure of police to make an immediate arrest. 


The atteged offense took place in the very presence of the 
narcotic officer. An arrest could have been made at that very 
moment in accordance with both common law doctrine and the 
statutory provision of the narcotic laws empowering the narcotic 
agent to make an on the spot arrest when the narcotic violation 
occurs in his presence. Yet, no arrest was made. (Tr. Vol. I, 
June 28, 1965, page 54.) 


3. .The arrest warrent must be served in accordance 
with its terms - delay in the cereaes is prejudicial 


to_the person charged. 
With respect to the arrest warrant itself, it must be 
executed within a reasonable time or it becomes stale. The 
very language of the warrant directs that the person therein named 
must be brought “forthwith” before the nearest available United 


States Commission to answer the complaint charged. (J.A.15) 


In Seymour v. U.S., 177 F.2d 732 (C.A.D.C. 1949), the court said 


that the term "forthwith" is equivalent to stating that the person 


= 29 = 
named in the warrant must be brought in within a reasonalbe 
+ 


time, promptly and with reasonable dispatch. And in Carlo v. 
U.S., 286 F.2d 841 (2nd Cir. 1961) Judge Smith in his concurring 


opinion at page 849 says: "Even a warrant, obtained in obedience 

to the Constitutional requirements for warrants of arrest should 
$ ° 

be executed with reasonable promptness or it may become stale." 


and in Di Bella v. U.S., 284 F.2d 897, at pest 906-907 (2nd Cir. 
| 
1960) Judge Waterman in a dissent says this about an arrest 


warrant: 

"It is true enough that in cases where the officer 

has been armed with a valid arrest warrant the rule 
appears to be that the warrant need not be executed 

at the first opportunity. But, on the other hand, 
execution should not be unreasonably delayed. ..The 
unreasonableness of a delay would depend upon the: 
circumstances present in the particular situation, but 
thus far no case has been called to my attention, and 

I have not discovered any, where the courts have approved 
as reasonable an interval longer than a month between the 
issuance and the execution of the warrant where there has 
been opportunity in the meantime to make the arrest." 
(Emphasis supplied) Di Bella v. U.S., 284 F.2d 897, at 
page 906-907. 


In 5 Am Jur 2d Arrest, Sec. 17, page 709 the Serena is 


made: 


"In order to justify an arrest under a warrant, the 
officer must act in strict compliance with the law, 
and his failure to do so makes him a trespasser ab 
initio. He must show that he has done all that was 
commanded by the warrant, or some legal reason for not 
having done so." 
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Further an arrest warrant should be served upon the person 

charged therein. This is implicit it would seem under Rule 4(c) (4) 
of the Federal Rules of Criminal Procedure which States in 
pertinent part that "The officer executing a warrant shall make 
return thereof to the commissioner or other officer before whom 
the defendant is brought pursuant to Rule 5. At the request of 
the attormmey for the government any unexecuted warrant shall be 
returned to the commissioner by whom it was issued and shall be 
cancelled by him...". If the warrant need not be served, no 
return would be needed; simply when the person is apprehended he 
would be brought in. Additionally, the rule requires unexecuted 
warrants to be returned to the United States Commission upon the 
direction of the United States Attorney. True, the United States 
Attorney has discretion wder the rule in this respect. However, 
the rule indicates that there must be some system devised which 
shows what warrants are outstanding and when and by whom attempts 


to serve the warrant were made. 


Yet, here in this case the defendant was never served with 
the arrest warrant (Tr. Vol. I, June 24, 1965, pages 22 and 24; 
¥ol 1, Feb. 14, 1964, page 15) and no log or record of <ttempts 


to serve the appellant with the arrest warrant was kept by the 


narcotic squad. (Tr. Vol I, June 24, 1965, pages 57 and ‘58.) 
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Inability of appellant's counsel to ao and 
conduct defense due to lapse of time which caused 


lack of memory of appellant. 


| 
The trial of appellant was no more than a perfunctory 
proceeding; a sham; complete form without substance. The 
defendant maintained his innocence yet due to the delays 
encountered he could remember no witnesses who might have 
been called to testify in his behalf. His word alone against 
that of the police officer amounted to very little. His "not 


guilty" plea was his sole defense. (Tr. Vol I, se 28, 1965) 


5. Failure of the government to produce a record or log 
of attempts to "forthwith" serve the arrest warrant, 


and conflict in testimony in this respect. | 


At the hearing on the second motion to,dismiss the indictment 
the appellant took the stand and testified that between September 
1962 and October 1963 he resided at 1407 A-Street, S.E., Washingta, 
D.C.; that he was out of town only on overnight trips during this 


period of time; that he had no knowledge of an arrest warrant having 


been issued against him; and that he moved .about the neighborhood 


openly and in plain view of his neighbors both in the day and 

night time; that the 1407 A Street address appeared on his bank 
account, his automobile registration, his driver's license, his 
learner's permit, his insurance record payments (Pi aintife' s Exhibit 
2) and his automobile record payments (Plaintife*s Exhibit 1). 


(Tr. Vol I, June 24, 1965, pages 19-24.) 
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(It had been brought out at the hearing on the first motion 
to dismiss the indictment that just two days before the 
complaint issued, the appellant had been before the Court of 
General Sessions, being under bond at that time (Tr. Vol. I, 
Feb. 14, 1964, page 3); hence, easily accessible for service 


of the warrant. 


Appellant's barber, Mr. Brodey Moore testified that he saw 
the appellant during the period of time in question in ad about 
the neighborhood of 1407 A Street, S.E. at various times during 
the day about every other day or as often as three or four times 
a week (Tr. Vol I, June 24, 1965, pages 43 and 44) and his aunt, 
Mrs. Caroline Perry, testified that she lived with the appellant 
at 1407 A Street, S.E. during the time in question, and that he 
did not go away during that time or take trips out of the city 


to her knowledge. (Tr. Vol. I, June 28, 1965, pages 50-51) 


At the first hearing Officer Bertram Fogle of the narcotics 
squad was asked the following question with respect to his attempts 
to serve the arrest warrant: 


"Q. How many times did sou go knock on the door, sir at 
1407? 


A. We never went and knocked on the door...(Tr. Vol. I, Feb. 


14, 1964, page 15) 


. 
8 


8 


At the second hearing Officer Fogle testified that no log 
or record is kept of attempts to serve an arrest warrant, that 
the record is kept of attempts to serve such warrants only from 
his memory. (Tr. Vol I, Jume 24, 1965, page 57) Despite the 


officer's testimony at the earlier hearing that he never went 


and kmocked at the door of 1407 A Street, he} testified different 


when asked by the Court at the second hearin’g as to whether he 
had testified at the earlier hearing that he never “5 to the 
premises: 

"A. I never testified I never went to the defendant's 

premises." (Tr. Vol I, June 24, 2565, page 61) 
8 a 
6. Conflicting testimony of the ee agent 
respecting identification of thé defendant. 

Aside from the inability of the appellant to recall the 
events of the date in question due to the passage of time, the 
defense was confronted with two additional obstacles. First, the 
fact that the person who allegedly committed the offense was not 
known to the narcotic agent but had been identified to him on 
the evening in question through the hearsay evidence of the addict- 
informer (Tr. Vol. I, Jume 28, 1965, page 6-7, 38, and 50; 
Preliminary Hearing Transcript page ) and second. the only 


place where the addict-informer ha apparently ever been in the 


presence of the defendant was when they were inmates at Lorton 


Sha 


Penitentiary. (Tr. Vol. II, June 26, 1965, page 7.) The 


addict informer was not present at the preliminary hearing and 
there was testimony given by Officer Fogle ath the hearing on 
the second motion to dismiss that 101 arrest warrants were 
issued the day that the warrant for the appellant was issued. 
(Tr. Vol. I, June 24, 1965, page 57) 

At the preliminary hearing the narcotic agent, Mr. Moore, 
testified that the appellant was wearing a light colored sport 
coat and light colored trousers and that he and Atria Harris 
crossed the street and approached the defendant King on the 
other side. There was no mention about a car at that time. 

(Tr. Preliminary Hearing pages 3 and 5.) At the trial, however, 
Mr. Moore testified that the appellant was dressed with a dark 
possibly brown sport coat. He had on a dark pair of trousers and 
a kind of light sport shirt and dark shoes and that the appellant 
crossed the street, and came to where he and Atria Harris were in 
the car. (Tr. Vol I, June 28, 1965, page 49 - 52.) 
7. Fact that the governmen:'s sole witnesses at 

the trial were two persons having a direct 

interest in the outcome of the case. 

The only witnesses the government produced at the trial 
were Atria Harris, the addict-informer (Tr. Vol I, June 28, 1965, 


pages 24 and 37) and Rufus Moore, the narcotic agent. It is 


Su 
obvious that the narcotic officer had an interest in the case 
in that his very job is the apprehending of farcotic' 1aw 
offenders. Artria Harris' interest was that¢he got paid for 


his informing duties. (Tr. Vol I, June 28, 1955, page 23) 


See Fletcher v. U.S., 81 U.S.App.D.C. 306, 158 F.2d 321 (1946). 


Hence, the convicting testimoney was given by only these 


two interested witnesses. Whether their testimoney can be 
corroborative of each other on the factual pattern of this 
case poses an interesting question of law. Despite the cases 
that have held such testimony is corroborative - so long as 
the jury is adequately warned of the interest involved - and 
those that hold that the uncorroborated testimony oft the 
narcotic agent himself is sufficient to convict, the principle 


violated is as old as the Magna Carta itself. Mame Carta, 


McKechnie, 2nd Ed. Burt Franklin N.Y. 25, N.Y. 1914, on great 


document appears and at Chapter 38 thereof is the following: 


"Nullus ballivus ponat de cetero aliquem ad legem simplici 
loquela sue, sine testibus fidelibus ad Ros inductis" 


"No bailiff for the future shall, upon his own unsupported 
complaint, put anyone to his “law'without ae 
witnesses brought for this purpose. 


4 
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“The exact nature of the abuse here condemned has 
been much discussed by commentators. Bailiffs (the 
word is probably used here in its widest sense - 

it possibly includes sheriffs and their officers) 
were wont to abuse their authority; henceforth they 
shall ut no man to his "lex" on their own initiative, 
The word lex, in its technical Sense, applied to any 
form of judicial test...In the present chapter it 
seems to have this technical meaning of a judicial 
"proof" or 'trial' of any sort. 


in the same text at page 373 appears the following: 


"It is perhaps only another aspect of the same explanation 
to regard the clause as directed mainly against wfair 
treatment of accused men in criminal prosecutions. No one 
ought to be put to his "lex' in the sense of ‘ordeal’ on 
mere grounds of vague suspicion or on the unsupported 
statement of a royal bailiff... 
To the criminal aspect of the matter, the Assize of 
Clarendon (1166) seems to supply the key. Article 4 
of that ordinance prescribes the procedure for trying 
robbers, thieves, and murderers: 'the sheriff shall 
bring two law-worthy men of the hundred and of the 
village where they were apprehended, to bear the record 
of the country and of the hundred, as to why they had 
before the justices they shall 
xt of the whole was that 


specially to bear witness 
In other words, the sheriff's own report of the 
indictment “sine testibus fidelibus ad hoc inductis 'was 
not sufficient." 
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CONCLUSION 


Appellant contends that because of the violation of his 
rights guaranteed him by the Fifth and Sixth Amendments of 
the Constitution of the United States which rights have in 
this case been violated resulting in his nastng been denied 
due process of law, a speedy trial and ana of counsel , 


that the Motion to Dismiss the Indictment sHould have been 


granted. 


Respectfully submitted, 
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Ir 18 ADJUDGED that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of* 


Seven (7?) Years, said sentence to run eu: currently 
with tia sentence imposed in Criminal Case “o. 10-45, | 


Wd fd Neb hibit Kab 


The Court recommends commitment to:* {+ «* 


i 


Clerk.” 
Tneert “by counsel vs murieed tue delewant of tis menen and asked him 
whether he denired to aves ceunee open e = eteeent heroupen nce: — ay ees 
the assistaned ef cmunse neert et ity, a a verdict guilty, or and 
of guilty.” oor (> “nolo contendere,” Snare “in count(s) number ~ 


‘Enter il) sentence or sentences, corlfying sini fabether: sentences are to run concurrently or, es 
and, if consecutively, when each term is to te errors te termination of preepiing term or to Five fears 
te 


standing unacived sentence; & whether to be turther imprisoned until payment uf the fine 
coats, or until he 1s otherwise ¢ leebargedion w. me Ony, r with reapget to suspension and 
*For use of Court wishing to recommend at it 


TITED STaTSS DISTRICT COURT 
FOR THE DISTAICT CF COLMBIA 


UNITSD STATSS OF aMFRICA, 
Plaintifr 
Criminal No. 1214-63 


FILED 
JUL 2 — 1965 


BARRY B. HOLL. 
MOTION FOR ACQUITTaL OR IN - = 
TSS ALTSRNaTIVE FRR A NEG Terral 


ee es a Ot Net et Sd St et Se 


Comes now the defendant Wilburt King in the above 
Hy entitled case and moves this Honorable Court for a judgmnat 
cf acquittal notwithstanding the verdict of the jury or in 


the altermtive for a new trial, ani subnits that this motion 


be grante? on the fllowing grounds: 


1. ‘That there was inefficient identification of 
the defentens Wilbart King as being the individual involwd 
in the alleged narcotic transaction of September 29, 1962, 
as setforth in the indictment. 


2. ‘That there was a lack of corrotoration in the 
trial of the fact that the defendant wilburt King was the 
individual involved in the alleged narcotic transaction. 


3. That the delay which was incurred between the 
Gate of the alieged violstion of the narcotic laws an¢ the 
arrest end prosecution of the cefenient «=ilburt King was 
prejudicial to him in that he was unable to properly defend 
himself due to the lengthly passage of time ané nence such 
delay violste’ guarantees of the Fifth and sixth awendsents to 
the United States Constitution. 


Respectfully subnitted, 


Attorney for the Defendat 
1826 Jefferson Place, ¥.°’. 
SEO Def, 

333-02! 


DISTRICT COURT 
YoR THE Distaict or comenuF IL E Dp 


@UL 2 - 1965 


UNITED STATES OF AMENICA, HARRY BL BR, Cink 


Plaintir? 


Defendant 


: Criminal No. 1214-63 
) 
) 
) 


POINTS AND AUTHGRITIES ACCOMPANYING 
DEFENDANT'S MOTION FOR ACQUITTAL JR 
IN THE ALTERNATIVE FOR A NEW TRIAL 


Rule 29 Federal Rules of Criminal Procedur. | 
Rule 33 Federal Rules of Criminal Procedure. 


Ross Ve UeSe, NO. 17,877, June 20, 1965 
U.S. Court of appeals for the District of 
Columbia Ciroult. 


Taylor v. U.S., 99 U.S-AM.D.C. 183, 238 F.2d | 259. 
Petition of Provoo, 17 FeReD. 183 (D.Md.), aff'd 
3. B57 T955} 


Biloon v- U:S-, 117 U.S.App.D.C. 28 (2963), 325 


Respectfully subnitted, | 


attormy for Defendant 
1&6 Jefferson Place, N.. 
Washington, D.C. : 
333-@00 


PY AVAILABLE 
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Rnitcd States District Court tor the District of Calumbis 


FILED 
WI Ss 3 
B65 
UNITED STATES JUN 25 
HARRY MM. MULL, CLERK 
ee Canmmas No__}214-63 ___ 
WILBURT KING “22. USC 17% ; 


Dafendans 


On this 25th day of June, 1965, came again the 
parties aforesaid, in manner as aforesaid; whereupon the 
hearing on the defendant's motion to dismiss the indictment 
is resumed; and thereupon the motion is denied. 

The defendant is remanded te the District Jail. 


By direction of 


EDWARD M. CURRAN 
Presiding 
Criminal 


‘ourt #3 


Present: 
United States Attorney 


By_J 
Assistant United 7 


B. Williamsen 


Official Reporter 


J-A--7(2) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff, 


v. Criminal No. 1214-635 


WILBURT KING, H 


Defendant. 


_MOTICN TO DISvISS INDICTMENT 


(Denial of Due Process of 
Law as guaranteed by the 
Sth Amendment to the 


Unitec States Constitution) A 
i 


i! 
Comes now the Cefendant Wilburt King, by anc through his 


i 
attorney, and moves this Honorable Court to dismiss the indict- 
i 
ment filed herein due to the unwarranted delay on the part of 
the United States Government in failine to arrest the defendant 


within a reasonabie time after either the alleced offense's 
| 
| 


commission or after the issuance of an arrest warrant. 


Such failure on the part of the Government to bring ithe 


defendant promozty before the Court being prejudicial to! him 


| 
anc fundamentally unfair in that nearly thirteen (13) months 


were caused to elapse between the date the alleged offense was 


supposedly committed and the actual arrest effectuated. 

The delay on the part of tne Government was purposeful and 
deliberate, op-rating to the detriment of the defendant.) witburt 
Kine, and to tne advantace of tne Government, in that the 
cefendant arc all times pertinent to this motion could easily 
have been servec with an arrest warrant, as he resiced within 
ere Urstrret ef Columpia at 14u7? “A“ Street, S.E., Washineton, 


J.A.-7(d) | 


* 
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The delay in failing to serve the defendant with the arrest 


warrant issued in his name on March 15, 1963, was Prejudicial in : 


that due to the lengthy passage of time, the memory of the 


Gefendant has paled with Tespect to his whereabouts on the 


evening of September 29, 1962, the date of the alleced of fense, 


or Of his companions of that evening, and likewise has grown 


dim the memory of other persons who might have come to assist 


his in recalling the events of the particular time in question. 


Thus, due to the Gelay here encountered, the defendant has 


been denied due process of law as guaranteed him by the Fifth 


Amendment of the United States Constitution in that he was not 


t 
brought to trial expeditiously and in the manner truly envis- i 
ioned in the Constitutionally guaranteed concept of “speedy ‘ 
trial” as set forth in the Sixth Amendment of the United States 


Constitution. 


As further reasons and ground for the dismissal of this 


indictment, the defendant states as follows: 


(1) That as a result of the Government's inaction, the 


following Gelays were encountered: 


(a) a delay of six and one half months between the ; 
‘date of the alleged offense and the issuance of 
'an arrest warrant (alleced offense said to have : 
‘been committed September 29, 1962, and the 
warrant for arrest issued March 15, 1963); 


(b) an additional delay of nearly seven months, from 
March 15, 13€3, until October 28, 1963, between 
the issuance of the arrest warrant and the actual 
arrest of the defendant; 


{c}) a delay of nearly two additional months hetween 
the date of the arrest, October 25, 1963, and 
service of the indictment on the defendant or, 
December 26, 1363: 


(3) a Gumilative delay of twelve monthn and twenty- 
mane days between the date of the alleced offense 
and the arrest of the defendant and of fourteen 
months and twenty-six days between rhe date of 
the alleged offense and service of the indictment. ' 


=3— 


(2) That at no time has the defendant ever seen the arrest 


warrant issued in his name on March 15, 1963: 


(3) That the defendant first gained knowledge | of the 


alleged offense on October 28, 1963, when he was arrested in 


broad daylight during regular business hours as he was coming 


| 
out of the Municipal Center located in the 300 block of ¢ 


Street, N.W., directly behind the United States Court House; 


(4) That at no time from the date of September 29, 1962, 
the date of the alleged offense, until October 28, 1963, the 


date of his arrest, had the defendant been on extended stays 


out of this jurisdiction or in hiding or in any way |attempting 
to avoid detection or arrest: 


(5) That, to the contrary, he had resided at -1407 “A” 
et 
Street, S.E., Washington, D.C., with his aunt, Mrs 


Perry, during all times herein relevant: 
(6) That he was seen by his neighbors to go about the 
\' 


neighborhood openly and frequently, entering and leaving 1407 


“A” Street, S.E., during both the daytime and nighttime, and 


parking his car on “A“ Street, S.E., in front of his residence: 
| 
(7) That he personally made weekly cash payments on his 


automobile at Franklin Investment Company, Inc., 206 Indiana 
Ave., N.W., Capital Hill Building, Washington, D 

' 

| 


(8) That he likewise made certain cash payments in person 


at the Armorplate Insurance Inc., 2218 Rhode Island Ave., N.E., 


Washington, D.C., on his automobile insurance: | 


(9) That in December, 1962, he obtained a learner's @riving : 


permit to drive an automobile and shortly thereafter in 1963 he 
obtained his driver's permit by personally going into the 


Division of Motor Vehicles to obtain same; 


¥ AVAILABLE 
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(10) That he maintained an account with Riggs National 
Bank, Washington, D.C.. giving 1407 “A™ Street, S.E., Washington, 
D.C., as his address: 

in 1963 he workec for his brother, Joseph King, 
in a restaurant Knowm as Joe and Joe"s Lounce located off 
Alabama Avenue, S.E., Washington, D.C., and during the time he 
worked there, his sister-in-law, Estelle King, likewise worked 
there: 

(12) That he frequented Brodie Moore's Barber Shop, 1100 
Sth Street, S.f., Washington, 5.C., and often conversed with 
the proprietor, Brodie Moore, and others during the time here 
in question: 

r (233) That he was under arrest in February, 1963, and his 
case set for trial in the D.C. Court of General Sessions in 


March, 1963, t that prior to Easter in 1963, said case was 


: 
a 
4 
; 
} 
MH 
MW 
| 
| 
; 


@ismissed by the Government for want of prosecution: 


ska FT 


(14) That as has been shown above, the defendant went 


| regularly about his business and not in the manner of one seeking 
i to avoid arrest and that his whereabouts were known to his 

friends, acquaintances, relatives, neighbors, and could have been 
; easily ascertainable by the police upon reasonable inquiry and 
effort. 


n~ UJ 
LRQA ne SIP Agar, tf 
—————————————————————— 
Mary M. Burnett 
1826 Jefferson Place, N.W. 
Washington, D.C. 


333-0200 


CERTIFICATE OF RVICE 


This is to certify that a copy of the forecoine Motion to 

Dismiss Indictment was personally served upon the United States 

“ Attorney, David C. Acheson, at his office in the United States 
Courthouse, Washington, D.C., this 23rd day of June, 1965. 


J.A.-8(a) 
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HARRY ML HUE, CLES 
Criminal No. 1214-63 


UNITED STATES OF AMERICA, 
Plaintiff, 


POINTS AND AUTHORITIES IN SUPPORT 
OF THE DEFENDANT'S MOTION TO, DISMISS 
THE INDICTMENT 
Dus process of law of the 5th and Ath a 
to the United States Constitution encompas: other specifio 
constitutional guarantees. Baker v. Hud » (10th Care 192), 


129 F.2d 779 


1 | 

The Supreme Court of the United States apparently has 
not to date ruled thet the tim between the commission of 
an alleged offense and the actual arrest cf the defentant is 
not within the "speedy triel™ concept of the Sixth Amendment 
of the United States Constitution. 


A numer of cases have held that this lapse of tine 
dbetween commission of the alleged offense em arrest is 
governed by the statute of limitations. These cases ‘ave 
held thet the right to a speedy trial does not exist until 
after there bas been either a form) complaint lodged against 
the defendant, or & charge pending, or an institution of 
the prosecution. But none of the cases define opeotfically 
what these terms mean. In failing to indicate woatins vy 
formal complaint or yenting charge is meant the complaint, 
for example, upon which an arrest warrant issues, or whether 
some other stage in the criminal proceeding is allwed to. 
leaves unclarified the exact point at which the “speedy trial" 


J.A.-8(b) 
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concept attaches. Nickens v. U.S., (C.A.D.C. 1963), 323 F.2d 
808; Harlow v. U.S., (5th Cir. 1962), 301 F.2d 361; 

Eoopengarmer v. U-S., (6th Cir. 1959), 270 F.24 465; Foley v. 
EeS-, (Sth Cir. 1961), 290 F.24 562; Parker v. U.S., (6th Cir. 


PRS 14 BB 2u 


1958), 252 F.2d 681; D*aquino v. U.S., (9th Cir. 1951) 192 
F.2d 338. 


As SAE | (RSE Ee ames oe 


At common law there was no such thing as a statute 
of limitations or rather a limitation per se as to the time 
in which a criminal action might be prosecuted. The purpose 
of the stamte of limitations was in effect to help preserve 
the speedy trial concept in that it definitely established 
a cut off date after which a person could not be presecuted 
for an alleged offense. As the statute begins to run from 
the date of the commission of the alleged offense it permitted 
the government to prosecute where the offense was discovered 
within the statutory period. Its purpose was not to give 
the government five years in which to make out a better case 
against a defencant where, for example, the government ass 
knowledge from the moment an alleged offense has been committed 
that suct offense has been committed. Reasoning which wuld 
permit the government to prosecute an alleged offense, which 
the government has reason to know was committed at any time 
it pleases up to the last day of the fifth year of the statutory 
period of time runs into direct contradiction with the 
constitutional guarantee of due process of law as well as that 
of a speedy trial. 


In Harlow v. U.S., supra, the court stated that: 


"It is well established thet the right toa speedy 
trial guarenteed by the Sixth Amendment ané 
implemented by Rule:48(b) of the Federal Rules of 
Criminal Procedure, 18 U.S.C.A. does not arise 


3 
: 
i 
| 
: 


J.A.-8(c) 
| 
| 


—== 


ae | 


until after a prosecution is instituted against 
the acoused. Any delay occurring between | 
commission of ths of fense and commencement of 
prosecution is controlled exclusively by the 
applicable statute of limitations.” Harlow ve 
U.S., 301 F.2d 361, at page 366. ' 


While the court said this was a “well establish ea” 
principle of law it cited only one case for the proposition 
and that was the case of Hoopengarner v. fi.S.,(6 cir. 1959), 
270 F.2d 465. The Hoopengarner case cited a single authority 
in this respect the case of D*aquino v. U.S., supra, ana in 


so doing simply says "It has been held that the constitutional 


right to a speedy trial does not arise until after such 


Say } 
formal complaint has been filed.” And the B*aquino case, 
supra, cites no cases at all for the propoai tion. 


It is little wonder then that Jaige Rives, while 
concurring in the result in the Harlow case, supra, 


nevertheless had the following to say respecting the legal 
proposition in question: 


It does not seem to ma, 
sition Is "we 


The following cases indicate that where there bas 
been unnecessary delay,as shown by the facts in the particuler 
Case, on ths part of the government in arresting the defendant 
or in otherwise bringing him to triel, the delay encountered 
reaches denial of dus process proportions which in reality 
Overlap with ths speedy triel guarantee of the Sixth Amendment. 


SS SS SA Ss 2 ee ey ee ae 
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These cases are: U.S. v. Bradford, (2nd Cir. 1964) 231 F. 
Supp. 187; U.S. v. Simmons, (2nd Cir. 1964) 338 F.2a 804; 
Hilson v. U-S-, (C.A-D.C. 1963), 325 F.2d 22h; State v. Wong, 
(Haw. 1964), 380 P.2d 439; Keller v. Tinsley, 1964, 335 F.2d 
144; dissent in Tee Ann Wilson v. U.S., No. 17895, Feb. 13, 
1964, Court of Appeals for the District of Columbia; Nickens 
Ve U-S., (C.A.D.C. 1963), 323 F.24 808,812; lor v. U.S., 
1956, 238 F.2d 259; Petition of Provoo, 1955, 17 F.R.D. 183, 
affirmed 350 U.S. 857. 


In the Simméns case, supra, the court lists four 
factors as being relevant in a consideration of whether there 
has been a denial of a Speedy trial assumihg due process 
proportions. These are (1) length of delay, (2) reason for 
delay, (5) prejudice to the defendant, and (4) waiver by 
the defeniant. 


Any delay which is purposeful and without just cause 
4s unreasonable delay in prosecuting or attempting to prosecute 
one suspected of having committed a crime and in its 
unreasonablensss becomes prejuiicial. Taylor v. U.S., supra; 
Petition of Provoo, supra. 


As for waiver by the defendant of his Constitutional 
rights to a speedy trial and to dus process of law, there can 
mver be said to be a waiver of that which is not within the 
actual knowledge of an individual. U.S. v. Dillon, (S.D.N.Y. 
1960), 183 F.Supp. 541; U.S. v- Chase, (N.D. I11. 1955), 135 
F.Supp. 230. 

With fespect to the arrest warrant itself, 1t must de 
e@xeguted within a reasonable time or it becomes stale. The 
very language of the warrant directs that the person therein 
named is to be brought “forthwith” before the nearest available 


¥ AVAILABLE 
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U.S. Commissionsr to answer the complaint. And according to 

the Court in Seymour v. U.S., (C.A.D.C. 1949), 177 ‘cae 

732, the term forthwith is equivalent to stating that the 
person must be brought in within a reasonable tims, promptly 

~* with reasonable dispatch. In Carol v. U.3.; (2na Cir. 
1961), 286 F.24 841, Julge Smith in his concurring opinion 

says “Even a warrant obtained in obedience to the Constitutional 
requirements for warrants of errest should de executed with 


reasonable promptness or it may become stale.® 


Ant in Di Bella v. U.S., (2nd Cir. 1960), 284 F.24 
897, which was a narcotic case, Judge Yaterman in a dissent 
says this: 


"It is true enough thet in cases where the officer 
bas been armed with ea valid arrest warrant. the 
rule appears to be that the warrant need not’ be 
executed at the first opportunity. But, on the 
other hada, execution should not be unreasonably 
delayed... unreasonablensss a delay would 
depend upon the ciroumstanses t in the 
particular situation, but thus far no case tas 
been called to my attention, ani # have not | 
discovered any, where the courts ; 
reasonable an interval longer 

the issuance and the execution 


. i 
i 


Respectfully sutmitted, 


y r) 
Attorney for the Défentent 
1826 Jefferson Place, N.W. 
Washington, D.C. }; 
333-0200 


CERTIFICATS OF SERVICE | 
Points and Authorities 
This is to certify that a copy of the foregoing, Motion 
to Dismiss the Indictment was personally served upon the 
United States Attorney, David C. Acheson, at his office in the 


United States Courthouse, Washington, D.C., this 24th day of 


June 1965. Famil 
Dy I- Udine 


Mnited States Pigtrist Court for the District of Columbia 


FaB 14 1964 
BARRY. M, HULL, Clerk 
Canmear No 22163 
Cusnen__26 USC 4705a, 4704a; 22 USC 17% 
Wilburt King 
Defendant 
On this 14th day of February, 196%, cane ithe attorney of the 
United States, the defendant in proper personrand by his attorney, 


John A. Shorter, Jr., Esquire; whereupor —— of the defendant 


to dismiss the indictment, coming on to be heard, after arguments 
of counsel, is by the Court denied. 


By direction of 


ALEXANDER HOLTZOFF 


Presiding Judge. 
Crisninal Court $< 


L 
HARKY M. HULL, Clerk 
Present: - 
United States Attorney ’ 


Joel D. Blackwell By_-; 
Assistant United States Attorney Clerk 


Gerald Nevitt 
Official Reporter 


- ‘FILED 


UNITED STATES DISTRICT COURT -cb 5 - WA 
FOR THE DISTRICT OF COLUMBIA 


HARRY M. HULL, CLERK 


UNITED STATES OF AMERICA 
e 
vs. Criminal No. 1214-63 | 


WILBURT KING 


MOTION TO DISMISS INDICTMENT 


Comes now the defendant Wilburt King, by and through his attorney 
and moves this Honorable Court to dismiss the indictment fildd herein, 
on account of the delays in the instant prosecution. As reasons and 


grounds therefor, the defendant states as follows: 


4) 


l. That in this case the defendant is charged with violation 
of the Federal Narcotic Laws arising out of the sale of ia quantity of 
narcotics to a special employee of the Metropolitan Police Department 
on September 29, 1962. That on March 15, 1963, a complaint was filed 
with the United States Commissioner that generally setforth the facts 
of this offense, and upon this complaint a warrant was issued by the 
Commissioner calling for the arrest of the defendant. 

2. That on October 28, 1963, the defendatt vas arrested by an 
officer of the Narcotics Squad of the Metropolitan Police Department 
in the 300 block of C Street, N. W. That at the time of his arrest 

he defendant first gained knowledge of this offense. That on November 
26, 1963, a hearing was had before the United States Comteaioner on 
he said complaint; the government was not required at this tearing to 
ivulge the name of the special employee to whom the defendant had 
llegedly sold drugs. This information was not de Known td the 
efendant until he read the same in his Iindictmer¢. 

3. That from the time of the alleged comission of the offense 


in this case to the time of his arrest, the defen¢aint was not /in hiding, 


wr avoiding detection and arrest. His whereabouts were known to his 
¢ I 


J.A.-10(b) 
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friends and acquaintances, ana, readily ascertainable by the police 
reasonable inquiry and effort. 
3. The delay in filing the Comp§aint and in effecting an 
in this case was prejudicta) to the defendant's rights, violated 
© 88) of the Federel Rules of Criminal Procedure, and also deprived 
he defendant of a speedy trial guaranteed him by the Sixth Amendment 
£ the United States Constitution. 
%. The defendant was prejudiced in that the fact of an alleged 
ffense by him was not brought to his attention until thirteen (13) 
‘hs after the date that it took place. At that late date it was 
hle for him to remember or recall where he was or what he was ‘ 
ing at the time of the alleged crime. Thus the defendant cannot call 
itnesses at the trial herein who could establish his innocence of the 


ffense. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing was personally 
rved upon the United States Attorney, David Acheson, at his office 


n the United States Courthouse, Washington, D.C., this s7% ‘day 


£ 21964. 


United States District Court FILED 


i a ae ae 21963 


| GALCY M HULL, CiERn 


Criminal wo._1214-6 
| 


i | 
1, HARRY M. HULL, Clerk of the District Court of 
the United States for the District of Columbia, do hereby certity 
_ that on this day I gave a copy of the indictment ia the ahove- 
“aed cane tthe above-mentioned datndeatby mating sume 


to him directed to 
1407 A St. S.E. Washington, D.f. 


Date:__December 2, 1963 HARRY M. HULL, Clerk. 


x J.A.-12(a) 
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FILED IN OPEN COURT 
TATED @2aike DesuEiCe Come 
FoR is SUE? oF COURATA Dit 23 ISS 


Woéteg 2 Crinteel ere {loa tl HULL, CLERK 
Grant Jury Breve {a cn Bovesher 5, 1963 


She United States oe 2: etter pn 121-1-%3 

ve 22 @ren® Jury Bo. 183-63 
Wilbert King - - ; 2 Waeletten: 396 U.6.C. 8705(a), 
e &7Ob(e 


‘She Grend Jury charges: 

On or about Septenber 29, 1982, within the District of Colmbis, 
Wilhart King €1¢ e021, darter, enchange anf give avey to Atria L. Harris. 
@ mareotic drug, that is, one glassine envelege couteining « nixture 
totaling about 140 aflligress cf heroin hytrechlerids, qxinine hytrochlo- 
Fide asf uilk sugar, act in pursuance of a written order, written for that 
Purpose, from the said Atria L. Barris, es provided by lew. 

SSCCED Cour: 

On or cbout Septenber 29, 1962, within the District of Columbia, 
\itburt King purchased, eol4, dispensed and distributed, not in the orig. 
inal stamped package end act from the original stamped package, @ narcotic 
drug, that is, one glassine envelope containing a mixture totaling about 
1h0 milligrams of heroin hytrochloriée, qzinine hy@rochloriée ené milk 
eugar. This is the seme heroin hyéroshloride vhich is mestioned in the | 
first count of this inéictuest. 

TH: COUNT: 

"a OF about feptesber 25, 1962, vithin the District of Columb‘a, 

Wil: rt King feciliteted the concealasst end sale of s narcotic érug, 
thax is, one glassine envelope containing « mixture toteling abeut 140 
milligrams of heroin hydrochloride, quinine hyérochleride and milk sugar, 


\ 


2s 3 
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NEC HS JG i 
ettee eatdsnercasinsieestiaioe ee with the knowledge 
of Wilbert King, into the United States cartrury to lev. ‘his is the 
seme heroic hydrochloride whieh is mectioned in the first end seccod 
counte of this indictaest. ° 


acid C. Ardacow 


atterny of the United Gtetes in | 
aod for the District of Columbie | 


Ruited States Bistrict Court 


for the District of Columbia 
ofc-St T3ae3 


en ef 
Ley, y [963 


GJ. we LEBOLS aS 
hn se 5 L943 vampiebrti_. 


District of Cotumbia to wit: é 


We, the Grand Jurors of the United States of America, in and for the District aforesaid, upon 


a ee peal ae, 
THRAG wi. fsck, CLERK 


aid. ae YA Se ae Yi a 


BR ta a 
ee oe ee ee ee ae ee 


—_—. 


a awe eee ew eee 


__------» A. D. 19_! 63 


Unrren States or AuemcNOV 2 7 853 


v COMPLAINT for VIOLATION of 
HARRY . Clack 
Wilbert King U.S C. Title 26 


M. 
/, Lh oniee 7 Section GDL LDS 


pe United States Courthouse, D.%. 
= yd. 


The undersigned complainant being duly sworn states: 
That on or about S*Ptomber 29th =, 19 62, at Washington, D.C. 


District of  Coluahia 
a vilbdert King . 


did unlamfully possess -and se) a nercotéc drugs to wit ‘jercin 


who observed entire gransaction 4n front of 751- 


| 
And the complainant further states that he believes that Pvt. Rufus Moore, Nae Sa. 
MPDC: Dets. Bertram I. Forle & Irvin Brewer Nar. Sqe MPDC | 


are material witnesses in relation to this charge. 


Private , Npoottc 5q } 
sworn te Before me, and subscribed in my preacnee, a: ie am noe hye 


2 AG AACE 
See CoE “6 (San 


Cased Biatee Cenjmianenrr 
Wee eg Abe affeman Nearer 


—_ 


COPY AVAILABLE 


fi! 
: 1212-63 
Causa SMITHSON »ECOMMENDS ROND IN THE SUM C® $3,500.00 PR J. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRIGE OF COLUMBIA | 

UNITED STATES . 
VS. CRIMINAL WO. 1211-63 
WILEURT KING | 


ORDER DECLARING FORFEITUR? 


Upon consideration of the motion of the United States 
Attorney that the bond in the sum of Twenty Five Hundred Dollars 
($ 2500.00 ), filed in the above-entitled cause on the 

27th day of __Novenber___, 1963 , be forfeited, it 
is thie _lsth_ day of september, 106,» 

ORDERED that the said potion de and the sane is hereby 
granted, and accordingly, the said bond is hereby forfeited, 
ond, | 
TT IS FURTHER ORDERED that the amount of the penal sum 
of the said bond, namely Twenty Five Hundred Dollars 
{$2500.00 ), be paid by David F. Pesnick : Surety, 
to the Clerk of this Court in settlement of said forfeiture. 


. J.A.-17(a) 


nore S amen Apes 
TO THE UNITED STATES MARSHAL FOR THE NORHERN DISTRICT oe — — 
EASTERN DIVISIOz 
This cau: ang on for hearing on petition of the United States 
Attormey, and it appearing to the Court that the United States Commissioner 
for the District of Columbia has filed a complaint charging that the 
defendant WILBURT KING also known as REUBEN HAROLD SALTERS, having been 


admitted ~ bail for a>pearance vefsre the United States District Court, 


District of Columbia, Washington, D. C. and having forfeited the bail, 


wilfully failed to surrender himself withia thirty days following the 
date of such forfeiture; and the defendant having been artested in this 
District and, after waiving hearing, having been held by en United States 
Commissioner to this Court for removal to the District of Columbia, 
Washington, D. C. and the ball having been set in the amount of $10,000; 
YOU ARE HEREBY COMMANDED toremove the said WILBURT KING also known 
as REUBEN HAROLD SALTERS forthwith to the District of Columbia, Washington, 
D.C., and there deliver him to the United States Marshal for that district, 


| J.A.-17(b) 
4 Tee. < 
‘ 

or to some other officer authorized to receive him at Washington, 


D.C. for appearance before the United States District Court for the 


District of Columbia, Washington, D. C. 


Dated at Chicago, Iliinois 
this a:tidey of April, 196s. 

Admit to bat? ta the sum of $10,000 conditioned for his appearance 

before the United States District Court for the District of Columbia A 
forthwith. : : 


LEM: Jv 


FOR THE DISTRICT OF COLUMBIA 
We z Crttond toe ape 
: TREO | 


MOTTON TO SET ASTOS FORFEITURE | WARRY M. HULL “LR 


= J.A.-18(a) 
ae 
UMITED STATES DISTRICT COURT 
United States of America 2 
| 
Comps now David E. Reanick, surety for the above-named defendant, snd 
mowes the Court to set aside the forfeiture of the bail in the amount of 
$2,500.00, and being first duly sworn, om oath, according to law, deposes 
and says as follows: 

2. That the bail in the amount of $2,500.00 was forfeited by this Court 
on September 1§, 196%, when the defendant failed to appear in Court. 

2. ‘Theat the defendant was apprehended in Chicago, Illinois about two | 
weeks ago, tg the Federal Buresn ef Investigation resulting from information 
some of which wes supplied by affiant. | 

3. ALL ER 
approximately $100.00, the sum of $733.60 (itemized on attached list). 

&. That in addition, surety nade numerous long distance telephone calls 
to California where defendant had been apprehended. previously. 

Wherefore, surety, in view of the matters contained herein, pra ys the 
Court for a remission of the forfeiture of the bail in the instant case. 


i 
~ 


i. ”? 
e 
(tcstabhots hy, esd Fa 


412 = Sth Be NeWe, Wash. ,D.Co 


Subscribed and sworn to before me, this 27 of April, 1965. 
r | 


Copy of the foregoing, Motion and Attached list, served upon David C. 
reper U.S. Attorney, U.S. Court House, Wash.,D.C. this / day of 
april, ° 


11/13/64 
11/15/64 
11/17/64 
11/15/64 
12/1/64 
12/2/64 
12/8/64 
2/7/65 
2/7/65 
2/9/65 
3/6/65 


EXPENSES INCURRED IN RECOVERY OF SAKIC | 

| 

Renee Whisaker for fare to New York 
Renee thisaker via Western Union 


Renee *hisaker vis destern Union 


Renee Whisaker via Western Union 


Rene Whisaker via Western Union 
Rene Whisaker via Western Union * 
Rene Whisaker via Western Union 


Thad King via Western Union 
Thad King via ¥estern Union 
Odell] Glover sash 
Odell Glover cash 


11/9/64 Eastern Aislines - Chap Bowman 


3/13/65 
3/17/65 
3/12/65 
3/ /65 


J. Yasterson via Western Union 


We. Fullwood via #estern Union 
é 


%. Fulwood cash 


4a. Fulwood cash 


J.A.-18(b) 


| 
BRIEF FOR APPELLEE 


United States Court of Appeals 


i 
FOR THE DISTRICT OF COLUMBIA CIRGUIZS Court of / ppeals 


wal 
for tie District of Cotumbia C 
ry 
kau 
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IG ae 
Vat han ea aulbsour 
cuerKk Y 
Wusurt KING, APPELLANT 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


DAvip G. BREss, 
United States Attorney. 
FRANK Q. NEBEKER, 
JOEL D. BLACKWELL, 
DEAN W. DETERMAN, 
Assistant United States Attorneys. 
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Cr. No. 1214-63 


QUESTION PRESENTED 


Should this Court use its supervisory powers to over- i 
turn a conviction on the grounds of delay between offense 
and arrest when it has already found the delay from ° 
offense to warrant reasonable under identical circum- 
stances, when police tried diligently to apprehend appel- 
lant after the warrant was issued, and when appellant 
has failed to establish a plausible claim of prejudice, 
especially in view of a well-corroborated Government case 
with no possibility of mistaken identity? 
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The delay between offense and arrest was reasonable. 
Conclusion. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,789 


Wipurt KING, APPELLANT 
%, 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A jury found appellant guilty of violating federal nar- 
cotics laws (26 U.S.C. §§ 4704a, 4705a; 21 U.S.C. § 174), 
and he was sentenced to prison for seven years. Because 
appellant now challenges the trial court’s refusal to dis- 
miss the indictment on grounds that his constitutional 
rights were allegedly violated by the delay from offense 
to arrest, the events leading to trial are listed chronologi- 
cally as follows: * 


2 The transcripts for this case will be referred to as follows: 
“C. Tr.’—Hearing before the Commissioner, November 26, 


1963; 
“yy, Tr, I’—Hearing on motion to dismiss, February 14, 1964; 


(1) 


° 
- 


1. September 29, 1962 (Offense) 


Shortly after midnight, police undercover officer Rufus 
Moore saw appellant sell narcotics to a police informer, 
Atria Harris (C. Tr. 8-4, T. Tr, 46). The illicit pur- 
chase was made on a well-lighted street (T. Tr. 54). 
Officer Moore had not known appellant before but had 
heard he was selling narcotics in that area (C. Tr. 12, 
T. Tr. 50). On the other hand, Harris had known appel- 
lant for six to eight years before the incident and had 
conversed with him “quite a few times” (T. Tr. 31-82). 
Both Moore and Harris identified appellant after he was 
arrested (T. Tr. 51) and at trial (T. Tr. 17, 48). 


2 March 15, 1963 (Warrant Obtained) 


Approximately five and one-half months later, Officer 
Moore ceased his undercover work and obtained warrants 
for the arrest of 102 individuals, including appellant. 


3. October 28, 1963 (Arrest) 


In the weeks that followed, most of the arrest warrants 
were executed;? appellant, however, was not arrested un- 
til October 28, 1963—almost seven and one-half months 
after the warrants were issued. At two pre-trial hearings 
on motions to dismiss (See Nos. 6 and 9, infra), police 
testified that they searched continuously for appellant 
from March through October 1963 (M. Tr. I 12, M. Tr. I 


“\"_ Tr. II”—Hearing on motion to dismiss, June 24, 25, 1965; 


and 
“T. Tr.”—Trial, June 28, 1965. 


Unless otherwise noted, all remaining information in this coun- 
terstatement is taken from the docket entries of Cr. No. 1214-63. 


2 Appellee asks the Court to take judicial notice of the record be- 
fore it in the pending case of Jackson v. United States, No. 19224, 
which arises from the same undercover activities involved here. In 
a hearing held on February 8 and 9, 1965, on a motion to dismiss 
that indictment, Officer Moore testified that after April 1968 all but 
six warrants (out of the original 102) had been executed, at which 
time the Narcotics Squad began a concerted effort to find the re- 
maining offenders (M. Tr. 65, 82). 
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57). They attempted to serve the warrant during “every 
tour of duty” by maintaining surveillance over appellant’s 
cars and an address believed to be his (M. Tr. I 12, M. Tr. 
II 57-58, 64). Police officers would usually watch the 
house for “an hour, sometimes two” at different times 
of the day and night (M. Tr. II 58, 62-63). Police were 
simultaneously covering the entire city to execute the 
other 101 warrants obtained by Officer Moore (M. Tr. I 
18, M. Tr. II 57). 

Police learned that appellant “was traveling back and 
forth to New York City and was sneaking back into the 
District of Columbia at late and unusual hours” (M. Tr. 
I 13, M. Tr. II 66). They had reason to believe that ap- 
pellant was absent from the jurisdiction for “weeks at a 
time” (M. Tr. II 66). On one occasion, the police went 
to the door of the suspected address but were met with 
open hostility. A woman and a man (not appellant) 
denied that appellant was there and told police to get a 
search warrant (M. Tr. II 61). Obtaining such a war- 
rant was impossible, however, because police had no 
legal basis for ascertaining appellant’s presence on the 
premises (M. Tr. I 14-16, M. Tr. II 62). On October 28, 
1963, police apprehended appellant as he walked out of 
the Municipal Building in the 600 block of C Street (M. 
Tr. II 56). 

Appellant and several witnesses attempted to show that 
he was available for arrest during this period. Appellant 
said that he lived with his aunt at the same address which 
police had under surveillance (M. Tr. II 20). He ad- 
mitted being out of town (“but just overnight”) and tak- 
ing one or two trips to New York during that period 
(M. Tr. II 20, 28) ; however, his aunt later testified that 
she never knew he left the city (M. Tr. II 51). Appel- 
lant stated that he made weekly car and insurance pay- 
ments, that he had a bank account, that he obtained a 
driver’s license, and that he made regular trips to the 
laundry and barber shop during this period when the 
police could not find him (M. Tr. II 20-24). He said he 
knew nothing about a warrant until his arrest (M. Tr. 
II 21-22). 
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An officer of the finance company testified that appel- 
lant’s records indicated weekly car payments, but he could 
not personally recall ever having seen appellant during 
that time (M. Tr. II 35). Appellant’s barber said that 
he saw appellant three or four times a week (M. Tr. 
If 44), and his aunt testified that he lived with her dur- 
ing the period in question (M. Tr. II 50-51). 


4. November 26, 1963 (Commissioner's Hearing) 


Officer Moore was the only witness at this hearing, after 
which appellant was released on bond. 


5. December 23, 1963 


On this date the grand jury returned its indictment. 
Appellant was arraigned eleven days later, on January 
3, 1964, at which time he entered a plea of not guilty. 
He remained on bond after his arraignment. 


6 February 14, 1964 (Hearing on Motion to Dismiss) 


Appellant moved to dismiss on grounds that he was 
denied a speedy trial guaranteed by the Sixth Amend- 
ment. Detective Bertram Fogle of the Metropolitan Police, 
testified that police tried diligently to execute the war- 
rant for appellant’s arrest (See No. 3, supra). The mo- 
tion was denied (M. Tr. I 17). 


7. February 14 to September 15, 1964 

Trial was set six times (February 25, March 25, May 
4, June 1, July 14 and September 15) and, except for one 
continuance when a police witness was ill (given with ap- 
pellant’s approval), all continuances were requested by 
defense counsel who was simultaneously engaged in civil 
trials. Appellant remained free on bond during this 
period. 
8. September 15, 1964 (Appellant jumps bond) 

Appellant failed to appear in court for trial on the 
scheduled date, and his bond was forfeited. He remained 
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at large for more than seven months and was not returned 
to custody until April 27, 1965. 


9. June 24, 25, 1965 (Second Hearing on Motion to Dismiss) 


Appellant again moved to dismiss the indictment, this 
time on grounds that the delay between offense and 
arrest violated his Fifth Amendment rights of due 
process, as well as his Sixth Amendment rights to a speedy 
trial (M. Tr. II 7). Appellant and his witnesses were 
heard, Detective Fogle testified again, and the motion was 
denied (M. Tr. II [vol. II] 18) (See No. 3, supra). 


10. June 28, 1965 (Trial) 


The motion to dismiss was renewed and denied (T. Tr. 
5-6). Officer Moore and Atria Harris testified for the 
government (Tr. Tr. 14-42, 43-63), and stipulations were 
entered regarding evidence and testimony about the nar- 
cotics purchased from appellant (Tr. Tr. 64). Appellant 
made a motion for judgment of acquittal, which was de- 


nied, and appellant then rested (T. Tr. 65). 
SUMMARY OF ARGUMENT 


Appellant has failed to carry the burden of showing 
that the delay between his offense and arrest was unneces- 
sary or unreasonable. The 514 month delay from offense 
to issuance of an arrest warrant, although intentional, 
was legitimate for protecting the identity of the police 
undercover agent. Other cases arising from the same 
undercover investigation have held similar and longer 
delays to be reasonable. The delay from the warrant date 
to the actual arrest was not intentional, because the record 
shows great diligence on the part of police to apprehend 
appellant. 

While it is unnecessary to consider prejudice to a de- 
fendant where the delay has been reasonable and neces- 
sary, nevertheless none was evident here. Appellant failed 
to assert a plausible claim of inability to recall or recon- 
struct the events of the day of the offense, even though 


6 


his circumstances reflect sufficient touchstones for such 
a daim to be made. The Government case was without 
the “slender dimensions” of Ross v. United States, in that 
there were two witnesses to the crime, not just one. More- 
over, there was no danger of mistaken identity because 
one of the witnesses was a long-time acquaintance of ap- 


pellant. 
ARGUMENT 


The delay between offense and arrest was reasonable. 


(M. Tr. I 13-16; M. Tr. II 20-24, 26, 48, 50, 57-58, 
61-64, 66; T. Tr. 17, 31-32, 51) 


Despite two pre-trial hearings in which the court held 
to the contrary, appellant claims a denial of due process 
because police allegedly took too long before arresting 
him? Appellant was convicted for selling narcotics to a 

ice informer The sale took place in the presence of a 


police undercover agent (Officer Moore), whose identity 
remained undisclosed for several months following the sale 


2 Appellant contends that the delay from offense to arrest also 
constitutes a denial of the speedy trial provision of the Sixth 
Amendment. This contention is clearly erroneous, because the right 
attaches only when a charge is pending, not when there is a mere 
possibility of a criminal charge. See Nickens v. United States, 116 
US. App. D.C. 338, 323 F.2d 808 (1963) ; Powell v. United States, 
— US. App. D.C. ——, 352 F.2d 705 (1965); Hardy v. United 
States, 119 U.S. App. D.C. 364, 343 F.2d 233 (1964); Sanchez v. 
United States, 341 F.2d 225 (9th Cir. 1965) ; United States v. Sim- 
mons, 338 F.2d 804 (2d Cir. 1964) ; Mack v. United States, $326 F.2d 
481 (8th Cir.), cert. denied, 377 U.S. 947 (1964) ; Harlow v. United 
States, 301 F.2d 361 (5th Cir.), cert. denied, 371 U.S. 814 (1962) ; 
Foley v. United States, 290 F.2d 562 (8th Cir.), cert. denied, 368 
US. 888 (1961); Parker v. United States, 252 F.2d 680 (6th Cir.), 
cert. denied, 343 U.S. 935 (1958). It is “conceivable” that the court 
might look at this pre-arrest period for Sixth Amendment consider- 
ations in certain circumstances. Hardy V. United States, supra at 
365, 343 F.2d at 234. But even if a speedy trial were at issue here, 
appellant must fail because most of the post-arrest delays were his, 
including a period of fugitivity after he jumped bail and a series of 
continuances requested by his counsel while he was on bail. See 
Smith V. United States, 118 U.S. App. D.C. 38, 331 F.2d 784 (1964) 
(en bane). 
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so that evidence could be gathered against other narcotics 
pushers, At the end of this period arrest warrants were 
obtained for 102 individuals (including appellant), and 
officers of the Narcotics Squad executed the warrants. 
Almost seven and one-half months later, appellant was 
arrested.‘ 

The issues involved in an offense-to-arrest delay follow- 
ing an undercover narcotics transaction are well known 
to this Court.’ Before he can invoke the Court’s super- 
visory power to overturn a conviction on the grounds 
of unfair delay before arrest,* however, appellant has 
the burden of showing both that the delay was both in- 
tentional and unnecessary and that he has suffered preju- 
dice. Jackson v. United States, supra at 828; Powell v. 
United States, supra. Appellant has shown neither. 


‘The total elapsed time from offense to arrest was well within 
the three-year statute of limitations (26 U.S.C. § 6531), which nor- 
mally governs the issue on appeal. Nickens V. United States, supra; 
Powell v. United States, supra. 


5See (John B.) Jackson v. United States, No. 19,224 (pending 
before the Court); (Larry) Godfrey v. United States, No. 18,442 
(pending) ; Garrett v. United States, No. 19,449 (pending) ; Barber 
v. United States, No. 19,398, decided December 17, 1965; Glover v. 
United States, No. 19,498, decided December 7, 1965; (Lawrence) 
Godfrey Vv. United States, No. 19,260, decided November 5, 1965; 
Anderson V. United States, No. 19,174, decided October 28, 1965; 
Worthy v. United States, —— U.S. App. D.C. ——, 352 F.2d 718 
(1965) ; (Francis) Jackson v. United States, —— U.S. App. D.C. 
——, 351 F.2d 821 (1965); Roy V. United States, No. 18,285, de- 
cided September 2, 1965; Powell v. United States, supra; Bey v. 
United States, —— U.S. App. D.C. —, 350 F.2d 467 (1965) ; Can- 
nady v. United States, —— US. App. D.C. ——, 351 F.2d 817 
(1965) ; Mackey v. United States, —— U.S. App. D.C. —, 351 
F.2d 794 (1965) ; Ross v. United States, —— U.S. App. D.C. —, 
349 F.2d 210 (1965); Hardy v, United States, supra; Wilson v. 
United States, 118 U.S. App. D.C. $19, 885 F.2d 982 (1963) ; Red- 
field Vv. United States, 117 U.S. App. D.C. 231, 328 F.2a 582, cert. 
denied, 377 U.S. 972 (1964) ; Nickens v. United States, supra. 


* Ross V. United States, supra, is the only case in which the Court 
has used its supervisory powers to reverse on the grounds of pre- 
arrest delay; however, it did not “define the precise reach of the 
Fifth Amendment in this context.” 


f, 


| 
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First, on the question of whether delay was necessary 
and reasonable, it is advisable to consider separately the 
intentional delay of five and one-half months from the 
offense to the issuance of the arrest warrant and the non- 
intentional delay of seven and one-half months from the 
date of the warrant to the actual arrest. 

The first delay by police was necessary to protect the 
identity of its effective undercover man. Such a delay, if 
reasonable, is legitimate for controlling illegal narcotics 
activity. Powell v. United States, supra. This Court has 
found reasonable a delay in another case where the same 
Officer Moore observed 2 narcotics sale to the same in- 
former during the same undercover period but where the 
sale was made one month earlier (or six and one-half 
months before Officer Moore obtained the warrants) , 
Hardy v. United States, supra; where the sale in the 
presence of Officer Moore took place less than two weeks 
later (October 10-11, 1962), Powell v. United States, 
supra; and where the sale was made a week after that 
(October 19, 1962), Jackson v. United States, supra. 
Clearly this first period from offense to warrant was 
both reasonable and necessary, albeit intentional.’ 

The second delay (from the warrant date to arrest) 
was anything but intentional because police “used ‘every 
means available to them’ as they diligently . . . sought 
to arrest appellant.” Roy v. United States, No. 18,285, 
decided September 2, 1965, slip op. at 3. Day and night 
surveillance was placed over appellant’s residence and 
autos (M. Tr. I 13, M. Tr. II 57-58, 62-64). Officers 
attempted to serve the warrant “every tour of duty,” and 
they usually watched the house for “an hour, sometimes 
two” (M. Tr. 1 13, M. Tr. II 57-58, 64). 

That more time could not be devoted to appellant’s 
arrest is understandable in view of the 101 other war- 


2 Other courts have found eleven months from offense to warrant 
to be “reasonable” in a narcotics undercover situation. United 
States v. Simmons, supra. In that case, arrest was not made for 
another 14 months, so the elapsed time from offense to arrest was 
25 months (almost double the time in this case). 
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rants that had to be executed in other parts of the city 
(M. Tr. I 13, M. Tr. II 57). Failure to find appellant 
would be explained if, as police had reason to believe, he 
“was traveling ... to New York City and sneaking back 
into the District at late and unusual hours,” as well as 
absenting himself from the jurisdiction for “weeks at a 
time” (M. Tr. I 18, M. Tr. II 66). These are hardly the 
actions of one who insists he knew nothing about an arrest 
warrant (M. Tr. II 21-22).* Appellant even admitted 
taking trips to New York during this period (M. Tr. II 
20, 28). Police had no legal basis for obtaining a war- 
rant to search the house where appellant was allegedly 
living with his aunt, because there was no available in- 
formation reflecting his probable presence in the house 
(M. Tr. I 14-16, M. Tr. II 62). And they were rebuffed 
when they attempted to determine appellant’s presence 
(M. Tr. II 61). Under these facts, the delayed arrest was 
neither intentional nor unnecessary.” 

This Court need not even inquire into the issue of 
prejudice if the delay is found to be necessary and reason- 
able. See Powell v. United States, supra. But assuming 
arguendo that this pre-arrest delay was too long, appellant 
nevertheless fails to show prejudice beyond his bald asser- 
tion that he does not remember. He has not established 
“a plausible claim of inability to recall or reconstruct 
the events of the day of the offense.” Ross v. United 
States, supra at 215; see Jackson v. United States, supra 
at 828. Because he lived with his aunt during this period 
(M. Tr. II 20, 50), was regularly employed (M. Tr. II 
26), was making regular installment payments on his 
car and insurance (M. Tr. II 22-23), was seeing his 


8 See Nickens v. United States, supra at 340, $23 F.2d at 810 (“a 
fugitive or one who had concealed his wrongdoing could obviously 
not claim he was oppressed by delay”). 


® Even if police had been more diligent (although it is difficult to 
conceive what more they could have done under these circum- 
stances), their actions did not constitute deliberate delay without 
due consideration for the defendant’s right to be advised of the 
charges against him. Compare Ross v. United States, supra at 212, 
218, 215-216. 
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barber “every other day” (M. Tr. II 24, 48), and had 
a regular girl friend (M. Tr. IT 53), it would appear that 
appellant could have made some “plausible claim,” if in 
fact he had one.*° 

Balanced against appellant’s failure to show prejudice 
was a strong Government case without the “slender 
dimensions” of Ross v. United States, supra. Two wit- 
nesses instead of one testified to the narcotics transac- 
tion™ There was no possibility of mistaken identity be- 
cause one of the witnesses had known and talked with ap- 
pellant “quite often” during the six to eight years before 
the incident (T. Tr. 31-32). Both witnesses identified 
appellant as the offender shortly after his arrest (T. Tr. 
51) and at trial (T. Tr. 17, 48).% Appellant obviously 
was not prejudiced. 


20 With further delays from indictment to trial (approximately 
one and one-half years), occasioned by a busy defense counsel who 
kept requesting continuances and a 7 month period of fugitivity 
after appellant jumped bail, it is doubtful that any memory failure 
by witnesses could be attributed to the pre-arrest delay in any 
event. 


21 The same two witnesses testified in Hardy Vv. United States, 
supra, 2 factor which the Court regarded as highly significant in 
differentiating between its affirmance in Hardy and its reversal in 
Ross, a one-witness case. See Ross v. United States, supra at 215 
n4. This Court has affirmed a conviction in a case in which only 
Officer Moore testified at trial. Jackson v. United States, supra (of- 
fense-arrest delay of almost 542 months). See also Cannady V. 
United States, supra; Bey v. United States, supra; Wilson v. United 
States, supra; Morgan Vv. United States, 115 U.S. App. D.C. 310, 
319 F.2d 711 (1963). 


32 Appellant points out minor discrepancies in the police officer’s 
testimony at the hearing before the Commissioner and at trial (Br. 
34). This is completely understandable in view of the one and one- 
half year interval caused by the delays mentioned in note 10, supra. 
However, Officer Moore’s testimony was consistent and certain in 
all material aspects (Tr. 43-63). 


11 
CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D. Bia 
DEAN W. DETERMAN, 
Assistant United States Attorneys. 
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WILBURT KING, Appellant 
v. 


UNITED STATES OF AMERICA, Appellee 


ee 


Appeal from judgment of the United States District Court for 
the District of Columbia : 


REPLY BRIEF FOR APPELLANT 


Reply to Appellee's Counterstatement of Case 
Reply — =ppemnce's Counterstatement of w3SE 


1. The amount of narcotics involved in the alleged 


sale was one $12.50 glassine bag. (Trial Transcript, page 19.) 


2. The violation was alleged to have occurred in the 
presence of Officer Rufus Moore, the undercover narcotic agent, 
and one Atria Farris, an addict informer. (Trial Transcript, pages 


45 and 46.) No arrest took place at the time of the alleged sale. 


(Trial Transcript, page 54.) 


2 : 
3. Officer Moore testified at tie trial that he did 
not know the appellant, that he had neve:- seen him prior to 
the date of the alleged offense and that be was not introduced 
to him at that time. (Trial Transcript, page 50.) Nor did he 


see him again until he was arrested. (Trial Transcript, page 54.) 
4. Atria Harris, the addict informer special employee 

of the narcotics squad, who had been convicted of violation of 

the narcotic laws and larceny (Trial Transcript, page 41) and 

who was being paid with money given him by Officer Moore and 

Officer Fogel for his informing work (Trial Transcript, page 

23) was the only witness offered by the Government at the trial 


other than officer Moore. 


5- Together Officer Moore and Atria Harris, subsequent 


to the date of the alleged offense, identified the appellant 
from a picture in the Metropolitan Police PS |: file (Trial 


' Transcript, page 51). 
| 


‘ 

6. Appellant was unable to produce a single witnesses 
to testify in his behalf. His sole defense was his plea of 
“not guilty". He did not take the stand; had he done so it 
would have been his word against that of a police officer's 


af 


In fact, in order to prevent an overpowering array of government 


witmesses the defense entered into a stipulation with the 
prosecution that whatever Officer Moore turned over to Officer 
Fogel who later turned same over to the government chemist 


was narcotics. (Trial Transcript, page 63 and 64.) 


7. On the hearings on the Motions to Dismiss Officer 
Fogel of the narcotic squad testified that he had no warrant with 
him when appellant was arrested; (Transcript of Motion to Dismiss 
dated June 24-25, 1965, page 57); that hehad kept no record or 
log of his claimed attempts to serve the arrest warrant (Ibid, 
page 57) except from his "memory"; that he went to appellant's 
house at 1407 A Street, S.E. on numerous occasions, even 
“placed it under surveillance” but never entered the house 
with the arrest warrant nor got a search warrant to enter 
the house (Ibid, page 58 and 61) despite the claim that the 
appellant was dealing in narcotics; that when asked by the Court 
exactly how many i'times he tried to serve the warrant "Ten, 
twenty, thirty” his answer lacked specificity (Ibid, page 64); 
that actually his testimony was conflicting respecting whether 
he ever even went to the door of 1407 A Street S.E. in an attempt 
to serve the arrest warrant (rranseript Motion to Dismiss, dated 
February 14, 1964, page 15: "Q. How many times did you go knock 
on the door, sir'at 1407? A. We never went and knocked on the 


: door..e''e) 


= = 


Reply to Appellee's Argument 


1. Appellee claims that the appellant |ihas not 
carried the burden of proving that the delay in this case 
between offense and arrest was unnecessary and ceresconabie: 
Yet, it is admitted that the 5 1/2 month delay between offense 
and issuance of the warrant was" intentional" albeit legitimate” 
because necessary to protect the identity of undercover narcotic 
agents. 

With all due respect for the past rulings of this 
Honorable Court insofar as the legitimacy of the activites 
of the undercover agents for the narcotic squad are concerned, 
the instant case is not one wherein delay was essential on the 


part of the police in order that further investigation was 


needed in the matter to complete the government's case. 


The government has claimed this sale occurred in the 
very presence of the narcotic agent. Probable cause for arrest 
existed at the instant an exchange of money for narcotics was 
allegedly made. In not making an on-the-spot arrest the narcotic 
agent, although possibly acting on the orders of his superiors, 
failed in his duty to apprehend suspected law offenders. What 
is more he violated the specific precepts of the narcotic statute 


in not making such arrest. Draper v. U.S., 358 U.S. 307, 310; 


= 


James E. Ford, No. 17835 and George Kimble, No. 17835, decided 
August 24, 1965, and U.S. v. Walker, 256 F.2d 519, 524-525 

(7th Cir 1957). By purposefully creating delay by not making 
the arrest the narcotic agent chances, not his own, but society's 
stake which could be completely lost as the offender might never 


be apprehended. Nothing appears clearer in the intent and 


purpose of the narcotics statutes viewed as a whole than that 


narcotic violators, particularly those selling narcotics, are 

to be gotten off the streets immediately: It is one thing for 

the government to delay arrest for investigative purposes in 

order to complete its case, and quite another when the government 
deliberately delays making an arrest for 5 1/2 months when its alleged 
case is absolutely complete. To now say that this appellant must 
shoulder the burden here so lightly tossed aside by the government 
in the first instance chips away at both the presumption of 
innocence of one accused of committing an offense.and Constitutional 
guatanties of the Fifth Amendment. Escobedo v. U.S., 378 U.S. 478 
(1964); Ross v. United States, _—=s_—iU.S.App-D.C.___—,- 3349 F.2d 

210 (1965); Hanrahan et al v. U.S., Nos. 18,038, 18,040 and 18,041 
decided June 24, 1965. 
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2. Appellee contends the record shows tne narcotic 
squad used "great diligence” in attempting to serve the arrest 
warrant oné it finally issued. However, the narcotics squad 
could produce no log or record of its attempts to serve the arrest 
warrant (Transcript of Motion to Dismiss, dated June 24 and 25, 1965, 
pages 57 and 58). The "bald assertion” of Officer Fogel that 
diligent efforts were made of attempts to serve the jwarrant and 
that the only record of such attempts was from his "memory" 
(Ibid, page 57) are self-serving statements which in and of 
themselves prove nothing. Henry W. Jackson, No. 19134, decided 
November 4, 1965. Having purposefully created A delay in the 
first instance by not making an immediate arrest, the burden 
rested with the narcotic squad and the government to prove 
diligence in attempts to serve the warrant once issued. That 
burden simply has not been met in this case. Sre the opinion 
of Judge Greene in this respect in United States of America Vv. 


James J. Pettis, Criminal Action No. US 9047-51-65, District of 


l/ 
Columbia Court of General Sessions, Criminal Division. 


3. Finally, it is appellee's argument that the appellant 
makes no "plausible claim" that he has been prejudiced by the delay 


1/7 For the convenience of the Court this opinion appears as an 
~ appendix to the Reply Brief. 


aa 

of over twelve months which occurred in this case. In Cannady 

v. U.S., No. 18,392, decided July 14, 1965, this Court recognized 
that delay between offense and arrest may so blur the memory of 
the accused that “where he is innocent he might be unable to 
recall the facts which would comprise his alibi or other defense." 
In other words delay in and of itself may be deemed prejudicial. 
True, counsel did not call the defendant to the stand and ask 
him point blank if and how he claimed prejudice. Nor was it 
necessary to do so. As the Court stated in Mackey v. U.S., No. 
18,525, decided August 30, 1965, prejudice does not have to be 
proved beyond a reasonable doubt or even by a preponderance 

of the evidence. What is more defendant does not have to take 
the stand to show he had been prejudiced as this burden can be 
met by many ways short of requiring the accused to go forward 

on the issue. Three times the appellant moved to dismiss the 
indictment; twice in motions heard by the Court and once in the 
trial itself. In the Motion to Dismiss Indictment filed February 
5, 1964, paragraph 4 states: “The defendant was prejudiced in 
that the fact of an alleged offense by him was not brought to his 


attention util thirteen (13) months after the date that it took 


plage. At that late date it was impossible for him to remember or 


recall where he was or what he was doing at the time of the alleged 
crime. Thus the defendant cannot call witnesses at the trial herein 
who could establish his innocence of the offense. (J.A.-11(b).) 


= - | 
And again the Motion to Dimiss Indictment filed gune 24, 1965, 
it is stated: "The delay in failing to serve the defendant with 
the arrest warrant issued in his name on March 15, 1963, was 
prejudicial in that due to the lengthy passage of tine, the 
memory of the defendant has paled with respect to his whereabouts 


on the evening of September 29, 1962, the date of the alleged 


offense, or of his companions of that evening, and likewise has 


grown dim the memory of other persons who might have come to 
assist him in recalling the events of the particular time in 
question." (J.A.-7(b)-) Here separate counsel in two different 
motions is attempting to tell the trial court that “it simply is 
not possible to prepare any kind of defense in this case because 
so wuch time has lapsed between alleged offense and ultimate 
arrest. The trial itself would seem to be proof of this fact. 
Appellant did not have a single witness to call in his behalf. 
While he might have testified in his own behal£, it goes without 
saying that unsupported his testimony would have meant very Little 
in the face of police testimony. Yet, the goverment says that 


the defendant makes no "plausible claim" of prejudice here.- 


Appellant respectfully submits that not only is his claim 
of prejudice "plausible" it is justifiable. there is no denial 
that the lapse of time created an air-tight case for the government; 
however, to jabél the case 4 “strong Government case" is a complete 
misnomer. Under the circumstances present it is about as weak a 


case as could be put to trial. 


On 


Conclusion 


Wherefore, it is respectfully submitted that the 


judgment of the District Court be reversec. 


M. (dunt 
Mary M. Burnett 


1001 Connecticut Ave., N.W. 
Washington, D.C. 


Counsel for Appellant 


APPENDIX TO REPLY BRIEF 
NO. 19,739 - 


| DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS ; 
CRIMINAL DIVIsiIow 


UTED STATES OF AMERICA, 
Plaintife, | 
v. CROMMAL ACTION WO. US 9047-51-65 


JAKES J. Perrts 
6533 3rd. Street, NM. We 
Washingt, D, Cc. 


Defendant, 


OPINION | 

Tite 19 a motion to dianiss the informations for failure to prosesute 
without undue delay. The offenses ware alleged to have been cemitted on 
August 23, 196; @ warrant for defendant's arrec: wes issued ca Ootober 6, 
196ks bud that warrant was not-exeouted until Orccbar 9, 1965 — over 13 
menths after the events giving rise to its issuance.‘ * The defentant elaine 
that thie delay 49 oppressive and jeopardizes his right to 2 speedy trial. 
: : : 7 

the United States Court of appeals for this Circuit has spelled out 
the governing law in a series of recent cases. Theee desisicas my be su 
marised as follows, 

An undue delay between the comniscion of the offense and the instite. 
thon of criminal proceedings violates the defendant's rights under the due 
process clause of the Fifth Amendment. Ross v. United States, te 8. 
Ave De 0. __, 2197. Bt 20 (ow 05 2955; Bake ws ated Staten, 
nae den 379 U. 8. 155 
see also, United States v. Parrott, + Ge Deoeaber 6, 
2965). PPR ea se wrought within 
the period of limitations (Ross v. United States, supe) 


aR smelt eee oc 


a delay also violate the speedy trial provisions ef the Sixth 
Comat Ross v. United States een pamreban Ve United 


8 Ue 8. Apps De C June 2, T565); and Wokens 
ely tes, a (auigoWeagns, eccsurring). : 


: If the intervel is substantial, prejutice may be presumed (jillians 
¥. United States, 202 U. S. App. D. Co St, 250 Fe Bd 19 (1957) sf At ds 
relatively trief, the defendant must shar that he is actually prejudiced 
in the presentation of his defense ty virtue of the delay. Jackson Vv. 
United States, Ue Su App. De Ce __» BSL Fe 28 BA (September 13, 2965); 

Wo United States, Us Se App. De Cog Pe BA (Cntoder 7, 

The accused need not prove prejuiice bayond a reasonable doubt or by 
@ preponderance of the evidence; it is encugh if he makes a “plausible clain® 
of inability to recall ao reconstrost the events of the day of the offense. 
This burden usy be ast either by the testimony of others (Jackson v. United 
States, sure (majority opinton)) or by defendant's om testimony given to 
the court cot of the presence of the jury (Jackson v. United States, supre 
(Juige Danaher, concurzing)). 

The reasons for the delay mast be taken into account and evaluated in . 
relation to the interest asserted by the acoused (Hanrshan v. United States, 
__ Ue Se App. De Ge __» 348 F. 24 363 (June 2h, 1965)s Ross ve United 
States, supra); so presumbly mst the gravity of the offense. 

While claims of undue delay have most often been credited in narcotics 
cases, neither precedent nor logic limits the rule to that class. The risk 
of an exronecus couvintion after long delay is oampounded when the govern- 
ment's case rests — as is trus in many narcotics cases <— on the uncorrob= 
crated testimony of an agent who is not testifying fraa personal recollection 
but only fron notes (Camady v. United States, ___ U. 5. App. De Co __, 
IRL ¥. 24 S17 (Judy Ub, 1965)» But af the delay is unjustified ent the cire 
eumstences are such that there is « substantial risk of a false conviction, 


a 
PER 4s shom. Compare United 
States States v. Fay, rey 3d ¥. 2 oan a0 (Gahei2, (C.A. 2, SO). 


, Fe | 
the indictment or information may not stend whatever the underlying charge 


(of, Hanrahan v. United States, supra; Taylor v. United States, 99 U. 8» 
Ape De Gx 185, 238 ¥- 24 259 (2956)s eee also the thoughtful aid eampre- 
heneive opinion Juige Gssch handed dom this wath in Perrott, supra). 
his brief outline of governing law suggests thet the inforastions bare 
must be diantosed if (1) defendant is prejuiieed vith respect to the presen- 
tation of his defense by.the passage of tine, and (2) there was insufficient 
season for the delay in prosecution. | 
, qm 
iret, an to the issue of prejutioe.” Defentant testified st the hear- 
dng on the notion thet he has never seen, met, or assaulted the oonplaizing 
witnesses; that be would be unable at this junsture te produce alibi witnesses 
iastifying to his vheresbouts at the tine of the alleged affensee; and thet be 
; 4s waable nov to give an hourty-hour or day-by-day ecocunt of his 1ife in 
august 196h so as to exoulpate hinself of the obarges. The goverment wee 
“Gants, by wy of errs eomination or eherese, toler th ttn 
f the prosecution enggeste thet eince defendant was shle to rember 
his old adtress ani siniler data his clain of lees of mmory concerning the 
events in question must de feigned, Dut the acoused never aserrted thet be 
was a victin of amnesia, but aaly thet he is usble, fourteen mecths after 
the event, to xvocnstrust epecitio days in his life 90 as to be able to 
offer a defense to the charges. It is further exgoel thét surely the sovused 
gust be able to recall an event as startling as an assault. Det tis pre 
ecppooee that an sssault took place — something the sooused strenuously denies. 
she prosecution made no effort et the hearing on the notion to ecnfrmnt the 
defendant with the victins of the alleged sssmlts. It may well be that such 
a confrontation would have deposed of the claim that the defendant hei never 
net theese persons, and it aight have served, inferenttaliy, to refresh 4 


fendant's recollectim, if, an fant, the prosecution's version is tree. 
é | 


g/ toe Jumld x, stad Beate, __ We Be AIP De Oe —p an Fe me 


6/ compare pez v. Deitel Suatet . United States, Vs Be Apps De Oo _, 3607. 22 M67 


| 
: 
| 
fe 
{ 
: 
i 
| 
|. 
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But no confrontation was attempted and defendant's story was unshaken in all 


respects. 
It is not insignificant in this connection thet the identification of 
this cafendant as the perpetrator of the offenses is dubious at dest. dpe 
cording to the officer's affidavit in support of the arrest warrant, the 
two equplaining vituesses stated to him that defendant painted a revolver 
at eeoh of then in succession, polling the trigger several tines, but that 
nO one was Injured because the weapon failed to fire each time. One of the 
ccaplaining witnesses allegedly knew defendant from e construction job but 
was unable to supply defendant's name until later <- how much later is une 
Clear. m the stand the officer said that identification was not made until 
Ostebder 6, 1964 — sume six weeks after the alleged assaults. In his af- 
fidgvit-in support of the warrant be stated thet the identification was made 


' Speveral cays" after the alleged offenses. 


In short, in scone respects, this case is not unlike the narcotics 
oases which have so troubled the appellate court. Quilt or innocence here 
depenis en the wed of 8 single pereca. That person has had considerable 
difficulty making an identification of defendant, for, if the officer's 
story on the stand is true, 1t tock the campleining witness six weeks to 
identify defendant, allegedly s co-worker, as his assailant. Inieed, it 


_ @inally became necessary to show the complaining witness a photograph of 


defendant -- a nan whan presumably he knew well <- befcre he decided that 
this defendant was his assailant. ‘There is no evidence that the other victia 
of the alleged sssault ever nade an identification. Finally, es indicated, 
neither cazplsinsst was produced at the hearing on the motion where their 
bisarre story might have been scmeuhat substantiated by a confrontation, 
Cf. Taylor v. United States, 99 U. 8 App De Ce 183, 238 Fe 2d 259 (1956). 
In the absence of any evidence contradictory of defendant's enphatis 
testinony, the Court finds that “plausible clain" cf prejutice has been 
mate out (cf, Jackson ¥. Tnited States, supra). | 


otha 


az 


_ The second question 1s vhether there wes reasonable cause for the 
delay. Defendant contends thet the delay here 49 per se umressenshle ant 
that no inquixy need be made ints the reasens shy the warrant vas not 
served sconer.. To be sure, language in saxe of he opinions euggeste that 
where the delay 1s substantia) the court should go no further end dismiss 
on that aoomunt alone (see Jeckson v. United States, supra; United States 
Vv. Parrott, supra). But since in all af the cases ecosiderstion was given 
to the reasons fur the delay, any discussion of dimissals on account of delay 
alcos would have been only distum, Without specifis appellate direstion, 
this Gourt 49 umdtiling to held that delay alone (shert of the period af 
Linitations) vill be gromde for disuissel. The degree and Likelihood ef 
OA 
planation for the delay, on the’ other, are parts ef the same equstion, and 
no acund juignent can be rendered uithout consideration af beth fasters. 
GE. Beavers v; Hubert, 196 U. 8 77 (1905), Sup. Ct. ST3s, Larter v. Ontted 
States, mura. | 

What, then, we.s the sexsons Sor the delay here? The affensce were 
alleged to have been committed on August 23, 196k. The polion were mettfind 
on the same dszte. seme tine between thet date ani Ostaber 6, 196k, cas of 
| the oamplatining witnesses identified this defendant oo the sunpect ant a 
werrent was issued for his arrest. | 

she eftiur chargt ith the duty of verving the werent (ifid 
thet he knew the eccused end hed bis address. He went ence to the prexizes 
dn question but fount no one hone, and he made three telehene ealis but 
never reached anyone. Shis eenstituted the totality of the efforts te serve 
the warrant on defendant or to bring him to trial. A) cach offerte ceased 


| 
The officer testified thet another officer may have made one other attenpt 
reach defendant, but he was net certain about this, wieieer ee 
never identified or prodused. 


ans 


in December 196k, except that a “stop order vas issued, that is, Crinine) 
and Traffic Records Departments vere notified of the unserved warrant. 

" In March 1965, while the instant warrent was outstanding, defendant 
was arrested on @ disorderly conduct charge, and released upon forfeiture of 
collateral. Wo check of the records was made at thet tiie and the varrant 
was not served. It was finally served on Ootober 9, 1965, and the machinery 
was then set in motion to bring defendant to trial. 

According to the defendant, he did live at the address which the 
officer checked in December 196k, ani had lived there since February 196k. 
The address is a rooming house. He hat a good relaticoship with the rooming 
house operator ang she would have know where to find him at all tines. , 
‘There was a telephone in the roaxing house 4n the operator's nane. Except 
for coe year's abeence, defendant has lived in the District of Columbia ali 
his life; he has mary friends tho know kis whereabouts, Among his friends 
are two police officers who would inow where to find him. Many of the 
merchants near his hose know him and would also know uhere to locate him, 
DT oe GED Bec et = oes 
time on the job through his employers. 

. In light of this evidence, the Court finds that the police failed to 
proceed with reasonable dispatch. This conclusion is based upon three 
interrelated factors: (1) the insdequate efforts made to locate defendant 
shortly after the allegod identificstion; (2) the failure to initiate pro- 
Coedings against defendant at the tine of the disorderly condust charge; and 
(3) the total inaction of the police with respect to this case since Decen- 
ber 196k. 

rv 

The interest of society in the protection of the rights of those as« 

cused cf crine frequently clashes with scoiety’s interest in effective lay 


8/ At that time the defendant was arrested on an unrelated charge. 


It 4s therefore unnecessary to decide whether one of these factors aoe 
alone could be said to have been “4naction amounting to negligence," in 
Judge Gesch's phrase (United States v, Pasrott, sure, slip opinion at p. 22). 


e 


e6@« 5 


‘enferoment.. That Glath, however, is xininsl here beosuwe both chjectives 
are furthered by the rule requiring speedy prosecutions, One cf the most 
potent deterrents to erine ie the probability of swift apprehension, prose 
cution, and punishment. 421 too often this ideal 19 unattainable becense 
of the delays inherent in our legal systes. But prosecution should certainly 
never be delayed unnecessarily. Aveidable delays camot be condoned (shether 
thay be attributable to desten or to simple negligence), 4¢ only becuse 
such delays will unecessarily adi to the impression that prosecution and 
punishnent are conjectural and rencte, Moreover, long delays blur the 
menories of prosecution and defense witnesses alike, In short, the rules 
(i Xo 
es well as of the accused. 

the United States Attomey's Office has pblisly anncunoed @ campeign 
of review of old warrants, designed to elininate sae outdsted charges ant 
present others to the court. This initiative is to be highly comended. 
Pertodio review of outetanting warrante will go fer toward avoiding the 
necessity for dismissals on speedy trial grounds. Yet there must be no nis~ 
understanding abeut the duty of the court wben <ld cases are presented for 
trial. Tf there 1s  legitinate lav enfuroment reason for the delay — 4f, 
for example, the alleged culprit has been out of the oity or if, despite 
substantial effort, the police were umsble to locate hin — the charges may 
be fully prosecuted to their conclusion. But if, on the other hand, the 
charges have beome stale sinply beceuse they were left to rest in an old 
file drever to be brought to Light caly by same fertattens etrommtanoe the 
court will have no alternative but to dismiss. 
The informations are diazissed for the 


Dated this27th day of December, 1965. 


SS 
nrahan V, ted States U. Se dD. & 3687, 28 08 
7" Gyr Welded states Wo Beatty npr (slip opsnieay >. 20 20). 
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Petitioner, Wilburt King, through counsel, hereby petitions this 
Honorable Court for a rehearing en banc and in support of this petition 
respectfully alleges as follows: t | 


1. Petitioner appealed from conviction of narcotics offenses in- 
volving an alleged single sale of one $12.50 bag of narcotics, the sale 
allegedly made on September 29, 1962, to a police informer addict in 
the presence of an undercover narcotic policeman. Despite the fact 


a 
Identification of the alleged seller to the na 
dence of the addict 
; Transcript, 
, Pages 6, 7, 


that at the moment of the alleged exchange of narcotics and money the 


government's case was complete, no arrest was made.” 


2. On March 15, 1963, five and one half months subsequent to the 
alleged sale, a complaint was filed and an arrest warrant issued against 
petitioner. Although petitioner avowed availability in the jurisdiction for 
service of the arrest warrant, it was not until seven months later, on 
October 28, 1963, that he was apprehended in broad daylight coming out 
of the Municipal Center, on "C" Street, N. W., Washington, D. C., and 
taken to the narcotics bureau in the Center where he was told that there 
was a warrant for his arrest? 


3. On February 14, 1964, the trial court heard petitioner's Motion 
to Dismiss predicated on grounds that he was denied a speedy trial as 
guaranteed by the Sixth Amendment to the Constitution of the United 
States. At that hearing petitioner was precluded by the court from an 
attempt to rebut testimony of the police that diligence was exerted during 
the seven months following issuance of the arrest warrant to execute it 
forthwith, and the Court ruled that as a matter of law, delay in making an 
arrest subsequent to the filing of a complaint is not grounds for dismissal 
of an indictment.4 


4. Ata second hearing on the Motion to Dismiss petitioner testified 
as to his availability in this jurisdiction for service of the forthwith arrest 


2 Title 26 U.S. Code Section 7607(2). 


S Tr. Vol. 1, February 14, 1964, Page 15; Tr. Vol. 1, June 24, 1965, Pages 22-24. 
See also plaintiff's Exhibits 1 and 2; Tr. Vol. 1, February 14, 1964, Page 3; Tr. Vol. 
1, June 25, 1965, Pages 19-24 and 56-57. 


“- It was subsequent to this hearing that the petitioner jumped bond. (Petitioner 
makes no claim whatsoever respecting denial of Fifth and Sixth Amendment guar- 
antees for any time lapse between indictment on December 23, 1963, and his trial 
on June 28, 1965.) 


‘| 
warrant, and other testimony was presented to the Court on this issue. 
The entire tenor of the hearing was directed at a showing of the preju- 
dicial effects of the seven months delay in execution of the arrest war- 
rant — particularly prejudicial when the lapse of this extended period 
of time was coupled with the intentional delay of five and a half months 
in filing the complaint and issuance of the warrant, thus cavsing an over- 
all delay of about thirteen months. Woody v. United States, +No. 17965, 
Apr. 12, 1966, U.S. App. D.C. : F.2d ; 
Godfrey v. United States, U.S. App. D.C. , 358 F.2d 850 
(1965); Jackson v. United States, 122 U.S. App. D.C. 124, 351 F.2d 821 
(1965); Ross vy. United States, 121 U.S. App. D.C. 233, 349 F. 24 210 (1965). 
The Court again denied the motion without making findings of fact or con- 
clusions of law. 


5. Once again, following trial, petitioner moved for an acquittal 


or new trial, offering additional evidence to substantiate the issue of the 
availability of the defendant in this jurisdiction for service of the warrant 
and again claiming that the periods of delay encountered, either separately 
or in aggregate, were prejudicial to his attempt through counsel to properly 
defend himself against a charge of which he proclaimed his unnocence. 


6. Petitioner thereafter sought review of this Court of his con- 
viction on several grounds, the main being that his Fifth and Sixth Amend- 
ment rights had been violated because the delays here encountered were 
prejudicial and resulted to him in a denial of due process of law and his 
right to a speedy trial. Hedgpeth v. United States, U. s. App. D.C. 

, 346 F.2d 684, 687 (1966); Woody v. United States, No. 17965, 
April 12, 1966, U.S. App. D.C. > F.2d ; 
Ross V. United States, 121 U.S. App. D.C. 283, 349 F.2d 210. Additionally, 
petitioner maintained that when a long delay occurs;in service of an ar- 
rest warrant that it is incumbent upon the narcotic officers to produce 
affirmative evidence, for example, a log or record és in kept a the United 


4 


States Marshal's Office, of attempts to serve the arrest warrant. Other- 
wise the unsupported statements of the ffarcotics officers to the effect 
that diligence was exerted in attempting to serve the arrest warrant are 
completely self-serving,> and the government has failed in carrying for- 
ward its burden. See Henry W. Jackson v. United States, 122 U.S. App. 
D.C. 324, 353 F.2d 862 (1965). 


7. Petitioner claims (1) that the delays encountered between the 
time of the alleged commission of the offense, the filing of the complaint 
and the issuance of the arrest warrant, and his actual apprehension were 
prejudicial to him in that he was unable to recall the facts surrounding 
his specific whereabouts, and with whom he might have been with, on the 
date and the time of the alleged commission of the offense; (2) that as 
this offense supposedly occurred in the very presence of the narcotic 
agent that the resulting periods of delay operated to the benefit of the 
government and to his own detriment and unfair advantage, as an immedi- 
ate arrest would have obviated prejudice to him and in fact foreclosed the 
possibility of any chance of resulting prejudicial delays; and (3) that in 
this particular case the overall thirteen months delay was an extended 
lapse of time which in and of itself became prejudicial. Jackson v. United 
States, 122 U.S, App. D.C. 124, 351 F.2d 821 (1965); Ross v. United States, 
supra. 


8. Petitioner believes that his consistent claims of the prejudicial 
effects of the delays encountered should be ruled upon by the Court both 
in law and in fact and that as yet no such findings of fact and conclusions 
of law have been entered by the Court. Further, his position is that the 
trial court erred in its ruling that as a matter of law, delay in making an 
arrest subsequent to the filing of a complaint is not grounds for dismissal 


of an indictment, and finally he claims that as a matter of law where the 


5 Rule 4(b}(1) and (c)(4). Tr. Vol. 1., Feb. 14, 1964, Page 15; Tr. Vol. 1., June 
24, 1965, Page 57 and 61. 


narcotics officers cannot produce a log, record, or specific data re- 
specting attempts to serve an arrest warrant and an unreasonable delay 
results (as the seven month delay here) in an arrest whereafter the de- 
fendant avows his availability in the jurisdiction for service of the war- 
rant. and he offers substantial evidence to that end, that the delay en- 
countered becomes prejudicial and the indictment should be dismissed. 


WHEREFORE the above premises considered, petitioner respectfully 
requests that his petition for rehearing en banc be granted. | 


Respectfully submitted, 
| 


MARY M. BURNETT 


Suite 638, 1001 Connecticut Ave., 
Washington, D. 


November 17, 1966 Attorney for the Defendant 


CERTIFICATE 


Mary M. Burnett, counsel for Petitioner, does hereby certify that 
this Petition for Rehearing is presented in good faith and not for the pur- 
poses of delay and respectfully requests oral argument on the petition if 


the Court will grant the same. 
| 


Mary M. Burnett 


CERTIFICATE OF SERVICE 


This is to certify that copies of the foregoing Petition for Rehearing 
have been served personally by leaving a copy at the office of the United 
States Attorney for the District of Columbia, United States Court House, 
Washington, D. C., this__—s day of November, 1966. 


Mary M. Burnett | 


